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FERRAR V. THE COMMISSIONERS OP SEWERS IN THE CITY OP 1868 

LONDON. ^o». 16. 



Compensaticn — Pttblie Works — Lands Clauses Consdidation Act^ 1845 (8 Vid, 
c. 18), s. 6S—Ciiy of London Sewers Act, 1848 (11 cfc 12 Vict e. dxiii.) 

In raising the level of a street under the City of London Sewers Act, 1848, the 
^fendants, the Commissioners of Sewers, injuriously affected the plaintiff's 
premises. The act (s. 2) incorporates the Lands Clauses Consolidation Act, 1845, 
the 68th section of which gives compensation to persons whose Isnds are injuri- 
ously affected ; but s. 3 excludes the operation of the provisions of the L^nds 
Clauses Act reUting (amongst other things) to *' the purchase and taking of lands 
otherwise than by agreement," and those words are the descriptive heading of 
ss. 16 — 68 of the Lands Clauses Act. No compensation was given by the special 
act for the injurious affecting of lands, but compensation was provided in certain 
special cases of injury to and interference with property, which was to be assessed 
by justices: — 

Eeld^ that s. 3 of the special act excluded only those provisions of the Lands 
Clauses Act, which, in fact, reUted to the taking and purchase of land otherwise 
than by agreement, and not all the sections under that heading ; and that plain- 
tiff was entitled to compensation under s. 68 of the Lands Clauses Act. 

Special case. 

The defendants, under the City of London Sewers Act, 1848 
(11 & 12 Yict c. clziii.), s. 120, raised the road and pavement of 
Vol. IV. B 3 
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Liverpool street, in the city of London. On one side of the street 
stood the Bailway Tavern and Hotel, a public house of which the 
plaintiff was lessee for thirty-one years from Michaelmas, 1863. 
The house had three doors, two leading to the first bar, and one 
to the second; in consequence of the alteration, the two first- 
mentioned doors, of which the one was formerly approached by 
a step up, and the other was on a level, are now both approached 
by two steps down, and the third door, which formerly had five 
steps up, has now only three. For the purposes of the case it was 
admitted that the new mode of access was less convenient than 
the old, and that the change made the premises less valuable as a 
public house. The plaintiff was also obliged to make a new cellar 
flap, grating, and window board, and to make certain alterations 
to enable him to receive beer barrels from the street in the same 
manner as he had formerly done, and had a right to do. The 
access to plaintiff's house was also interfered with during and in 
consequence of the proper execution of the works opposite to his 
house. And for the purposes of the case it was also admitted that 
the house was injured in appearance, the bar overlooked by passers- 
by, and ancient windows darkened, and that in consequence the 
house was diminished in value, and the trade injured. Li respect 
of all these matters the plaintiff claimed compensation, and brought 
an action in which this special case was stated ; the questions for 
the Court being : — ^whether the plaintiff was entitled to compensap 
tion for all or any of the above matters ; and, if so, whether by 
action or under the Lands Clauses Consolidation Act, 1845, or any 
other act. 

11 & 12 Yict. c. cbdii. s. 2, incorporates the Lands Clauses 
Consolidation Act, 1845, and makes its provisions applicable to 
the purposes of the act, *' except so far as the same provisions or 
any of them are inconsistent with this act, or are hereinafter 
declared not to extend thereto ;" and s. 3 enacts that *' the pro- 
visions in the said Lands Clauses Consolidation Act contained 
relating to the purchase and iaJcinff of lands otherwise than hy agree' 
ment, and also the provisions therein contained, directing lands not 
wanted to be sold, and that lands not sold shall vest in the owners 
of adjoining lands, and that lands intended to be sold shall be 
offered to adjoining owners, and requiring owners to claim their 
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right of pre-emption within six weeks, and also with respect to the 
recovery of forfeitures, penalties, and costs, shall not extend to this 
act or to the purposes thereof." 

Lands Clauses Consolidation Act, 1845 (8 Yict. c. 18), s. 5 : — 
" And whereas it may be convenient in some cases to incorporate 
with acts of parliament hereafter to be passed, some portion only 
of the provisions of this act, be it therefore enacted that, for the 
purpose of making any such incorporation, it shall be sufficient in 
any such act to enact that the clauses of this act with respect to 
the matter so proposed to be incorporated (describing such matter 
as it is described in this act in the words introductory to the 
enactment with respect to such matter), shall be incorporated with 
such act, and thereupon all the clauses and provisions of this act 
with respect to the matter so incorporated shall, save so far as 
they shall be expressly varied or excepted by such act, form part 
of such act, and such act shall be construed as if the substance of 
such clauses and provisions were set forth therein with reference 
to the matter to which such act shall relate." 

The sections of the act, from s. 16 to s. 68 inclusive, are intro- 
duced by the words, ''and with respect to the purcliase and taking 
of lands otherwise than by agreement ;'* and by s. 68, *' if any party 
shall be entitled to any compensation in respect of any lands or of 
any interest therein, which shall have been taken for or injuriously 
affected hy the execution of the works, and for which the promoters 
of the undertaking shall not have made satisfaction under the 
provisions of this or the special act, or any act incorporated there- 
with, and if the compensation claimed in such case shall exceed 
the sum of 50Z., such party may have the same settled either by 
arbitration or by the verdict of jury, as he shall think fit;" &c. 
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KeanCj Q.C., for the plaintiflT. Compensation is not given in 
direct terms for the injurious afiecting of lands, but it is clearly 
implied by s. 68 of the Lands Clauses Consolidation Act, and the 
only question is, whether that provision is incorporated with the 
special act. It clearly is so, for s. 2 of the special act incorporates 
the whole act, and s. 3 only excludes provisions relating to certain 
enumerated things, of which the injurious afiecting of lands is not 
one. This provision, therefore, could only be excluded by holding 

B 2 «S 
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1868 that all the sections from 16 to 68 are excluded, by reason of their 

P2BBAB being introduced by the words, **and with respect to the purchase 

Comiro- *^^ taking of lands otherwise than by agreement" This must be 

8I0NBB8OF contondcd for on the strength of s. 5 of the Lands Clauses Act; 

SSWEBS OP 

LoKDON. but it is much more reasonable to interpret the intention of the 
legislature in an act from the act itself, than from the act of a 
previous session. Now s. 3 of the special act, which excludes the 
* provisions of the Lands Clauses Act relating to the purchase or 

taking of land, also excludes in four several sentences, the pro- 
visions of the Lands Clauses Act relating to superfluous lands ; but 
in the Lands Clauses Act these provisions are contained in sec- 
tions 127 — 135, which are introduced by entirely different words, 
viz. : — ** And with respect to lands acquired by the promoters of the 
undertaking under the provisions of this or the special act, or any 
act incorporated therewith, but which shall not .be required for the 
purposes thereof." It is clear, therefore, that in s. 3 the legislature 
is not following strictly the arbitrary arrangement which they laid 
down in s. 5 of the Lands Clauses Act, and the section must be 
construed in its natural sense as excluding only such of the pro- 
visions of the Lands Clauses Act as really relate to the purchase 
and taking of lands. The injustice worked by the contrary con* 
struction would be great. 

The Court called upon 

Brown, Q.O. {Oriffiismth him), for the defendants. The rule 
established by s. 5 of the Lands Clauses Act must be attended to, 
for it cannot be supposed that when the legislature used the very 
introductory words of ss. 16 — 68, they did not mean them to have 
the application which the Lands Clauses Act gives them. The 
plaintiff is, therefore, excluded from compensation; nor is the 
result unjust^ for the improvement in the street is a benefit to him. 
The argument is strongly confirmed by the fact that the special 
act provides compensation in several cases where if s. 68 were 
incorporated it would apply, and make these provisions unneces- 
sary, as in ss. 53, 153, 156, 159. (1) It appears also by ss. 286, 
(1) Section 53 empowers the commis- done ; s. 153 empowers them, when 
sioners to make sewers, &c., under the projecting buildings, &c., are taken 
streets, and if needful, through cellars down to be rebuilt, to require the 
and vaults, making compensation for buildings to be set back, making full 
any damage wilfully or negligently compensation ; s. 156 empowers them 
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239 (1), that the act intended to provide within its own' limits for 
the assessment of all compensation to be paid on account of 
works done by the commissioners under the act. This is to be 
made by justices, and to introduce under s. 68 of the Lands 
Clauses Act the remedies of arbitration and jury trial for so 
large a class of claims as the present, would be an anomaly. 

[The Court refused to hear any argument on, or to decide the 
question of, what heads of damage were the subject of compen- 
sation, on which point Keane, Q.C, referred to Beckett v. MicUa/nd 
BaUway Company, (2)] 

Kelly, C.B. [after stating the facts of the case, proceeded] : 
It appears that the local act (11 & 12 Vict. c. clxiii.) by s. 2, ex- 
pressly incorporates the Lands Clauses Consolidation Act, 1845 ; 
and that act contains a provision (s. 68) for assessing the compen- 
sation to be paid to persons whose premises are injuriously affected 
by the privileged works. They may at their pleasure resort to 
arbitration, or to the decision of a jury. It is admitted that the 
plaintiff's premises have been injuriously affected by the defend- 
ants' works ; and therefore if the local act contained nothing more 
upon the subject than I have stated, it is clear that he would be 
entitled to compensation. He would not^ however, be entitled to 
bring any action, for we are all clearly of opinion that, the works 
being authorized by the defendants' local act^ no action will Ue. 



to remove projections and obstructions, 
making reasonable compensation, to be 
ascertained by any justice as in the act 
directed ; and s. 159 entitles them under 
certain circumstances to take ruinoua 
or dangerous houses, making compen- 
sation as provided by the Lands Clauses 
Act in the case of lands taken otherwise 
than with the consent of the owners 
and occupiers. 

(1) By s. 236, in all cases where the 
amount of any damages, costs, or expenses 
18 by this act directed to be ascertained 
or recovered in a summary manner, or 
any damages, costs, or expenses are by 
this act directed to be paid, and the 
method of ascertaining or enforcing the 



payment thereof is not provided for, 
such amount, in case of dispute, shall 
be ascertained and determined by any 
justices : and by s. 239, where in this 
act any question of compensation, ex- 
penses, charges, or damages is referred 
to the determination of any one justice 
or more, the justice or justices are 
given powers for conducting the inquiry, 
and are to determine the amount By 
s. 166, arbitration under the Lands 
Clauses Act is prescribed for the assess- 
ment of compensation for loss or dimi- 
nution in the value of offices, and this 
is the only case of arbitration in the act. 
(2) Law Rep. 3 0. P. 82. 
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But it is contended that the proviso contained in s. 3 of the 
local act takes this remedy away, by excluding the operation of 
that part of the Lands Glauses Act which relates to this subject. 
Now, looking at the literal meaning of the words and their ordi- 
nary construction, they simply amount to this ; whereas by s. 2, 
the whole of the Lands Clauses Act is incorporated, an exception 
is hereby introduced of so much of that act as relates to the pur- 
chase and taking of lands otherwise than by agreement. The 
present case not being a case of that nature, but of the injurious 
affecting of lands, it is clearly not within the exception, and is 
therefore left to the operation of the act. But it is then con- 
tended that by virtue of s. 5 of the Lands Clauses Act, the whole 
of the 68th section is included within the exception, as forming 
one section of a part of the act which s. 5 treats as a whole under 
a single descriptive heading, and which is therefore excluded as a 
whole by the exception, using the same or similar words of descrip- 
tion, contained in s. 3 of the local act. 

Now, in the first place, s. 5 of the Lands Clauses Act relates not 
to exceptions excluding portions of the act, where the whole act 
has been already incorporated, but to acts afSrmatively incor- 
porating, not the whole act, but only certain portions of it, the 
reference to which is thus facilitated. In the latter case, an 
incorporation of part of the act by reference to the heading would 
have made all that is contained in the several sections introduced 
by that heading a part of the incorporating act ; but s. 5 has no 
reference to the former case, where the whole act has already been 
incorporated with all its parts and provisions. If, therefore, a 
question arises with respect to the purchase or taking of lands 
otherwise than by agreement, that claim is withdrawn from the 
operation of the Lauds Clauses Act; but the question of land 
injuriously affected is not excluded, notwithstanding the provision 
relating to it may occur in the same section. 

We have been referred, however, to a number of sections of the 
local act in which provisions occur entitling the owner to compen- 
sation for injuries of various kinds. But on looking at these sec- 
tions, they appear for the most part to refer to temporary damages 
which might or might not injuriously affect the land, such as a 
temporary disturbance of the soil, or the taking up of a cellar or 
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yault^ which mighty for instance in the case of a wine vaults cause 
much inconvenience and loss to the owner, but yet could not be 
said to injuriously affect the land. The fact that such temporary 
injuries are specifically provided for can furnish no argument for 
^issuming an intention to exclude from the benefit of the provi- 
sions contained in the Lands Clauses Act such an injurious affect- 
ing of land as the present, for which it is admitted no compensation 
is given by the local act. The plaintiff is therefore clearly entitled 
to compensation. 
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PiGOTT, B. I am of the same opinion. No action can be main- 
tained, because the defendants' works have been executed under 
their statutory powers. But where such powers are given, we 
should certainly expect to find a provision for compensation in 
•cases where the effect of the works has been to produce injury to 
private property. It has been argued that the plaintiff obtains an 
equivalent for the injury in the improvement of the street, and 
this is offered as an explanation of the alleged fact that the legis- 
lature has provided no compensation for him ; but we can clearly 
give no weight to any such argument, which is contravened by the 
fact that in other cases compensation is provided, and also that the 
plaintiff pays his quota of the rates by which the improvements 
are effected. 

The question then arises on s. 2 of the local act, which incorpo- 
rates the Lands Clauses Act, and s. 3, which excludes the opera- 
tion of certain portions of it. To discover what part it is that is 
thus excluded we must look carefully at the language of s. 3, 
which in plain terms excepts only that part which relates to lands 
taken otherwise than by agreement, and certain other specified 
parts, but not that part which relates to lands injuriously affected. 
We are called upon to include these last provisions iu the excep- 
tion by virtue of s. 5 of the Lands Clauses Act : but as the Chief 
Baron has already pointed out, that section does not apply to the 
present state of things, but to a case where a local act incorporates 
by reference certain portions only of the general act We are 
further, in support of this contention, referred to other sections in 
the local act ; but on looking carefully at these sections we find 
that they all, almost without exception, refer to matters requiring 
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special notice on account of the natnre of the operations which are 
~ sanctioned, and of the injnry that may be caused by them. Thus 
8. 53 refers to wilful damage, s. 153 to projecting buildings, and 
s. 159 to ruinous buildings. The defendants then being clearly 
authorized by s. 120 to do work which may injuriously affect land, 
and careful proyision being made in the act for the compensation for 
other injuries, whilst none is made for this except by the incorpo- 
ration of the general act, I cannot imagine that it was the inten- 
tion of the legislature to take away by the exception, which in 
words, relates to a different subject^ the remedy for an injurious 
affecting of lands which is conferred by the incorporated act. 

Gleasby, B. I am of the same opinion. No action lies, for the 
works were done under the authority of the special act ; and what^ 
ever remedy the plaintiff has must be in the shape of statutory 
compensation. Is he then entitled to such compensation? I 
think he is, because the Lands Clauses Act which provides com- 
pensation in the like case is expressly incorporated, and its provi- 
sions relating to this subject are not excluded. There may be 
some ambiguity in the words of s. 3, and some argument arises in 
the defendants' favour from the provision contained in s. 5 of the 
Lands Clauses Act. But when we look to s. 3, we find that it 
clearly has in view the taking of lands only ; for, after excepting 
the provisions of the Lands Clauses Act which relate to the pur- 
chase and taking of lands otherwise than by agreement, it goes on 
to exclude also the provisions " directing lands not wanted to be 
sold, and that lands not sold shall vest in the owners of adjoining 
lands, and that lands intended to be sold shall be offered to adjoin- 
ing owners, and requiring owners to claim their right of pre-emp- 
tion within six weeks," shewing by the connection that the taking 
of lands only, and not the injurious affecting of lands was then in 
view. If, however, it had appeared that a provision existed in the 
local act applicable to all the cases in which compensation was 
payable, there would be a strong argument against giving another 
remedy. But on looking at the sections referred to, this is not so. 
For, the first branch of s. 236 refers only to cases where damages, 
costs, or expenses are directed to be recovered in a summary 
manner, and cannot apply at all to the present case ; the second 
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branch refers to cases where damages, costs, or expenses '^ are by 
this act directed to be paid, and the method of ascertaining the 
amount or enforcing the payment thereof is not provided for." 
Now, assuming compensation to be included in these words, 
which do not strictly describe it, yet in the present case, on the 
plaintiff's argument, a method is provided, namely the method 
laid down by the Lands Clauses Act; this section therefore leaves 
the question quite open, and could only be appealed to by the 
defendants if it had been first proved that in respect of this 
claim the Lands Clauses Act was excluded from operation. In 
conclusion I will refer to the case of Beg. v. Mayor of London (1), 
which was not cited in the argument, only for the purpose of 
saying that I think it is not inconsistent with our present 
decision. 

Judgment for the defendants in the action ; and the 
defendants to pay to the plaintiff compensation, 
to he determined hy an arbitraior agreed upon. 

Attorneys for plaintiff: Brown <& Godwin. 
Attorney for defendant : A. J. Baylis. 
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WRIGHT V. JELLEY. 

J)ebUn' and CredHor^Deed under Bankruptcy Act, 1861 (24 & 25 Vict. e. 134), 
Schedule D-'EquitahU Plea. 

A deed made in the form of Schedule D to the Bankruptcy Act, 1861, and 
registered under a. 192, cannot be pleaded as an equitable plea to an action of debt 
by a non-assenting creditor. 

Declabation : Money counts. 

Second plea (2) : a deed executed by the defendant in the form 
of schedule D., and duly assented to and registered under s. 192 of 
the Bankruptcy Act, 1861 (24 & 25 Vict. c. 134), not stating it 
to have been assented to by the plaintiff. 

Demurrer. 



Abo. 23. 



(1) Law Kep. 2 Q. B. 292. 

(2) The first plea, in addition to 
setting out the deed, contained aver- 
ments shewing an accord and satisfac- 



tion by accepting a dividend and pro- 
missory notes, under a general agree* 
ment with the creditors. This plea was 
not demurred to. 
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1868 H(M, in support of the demurrer. This deed contains no release, 

Wright ^^r anything equivalent to a release; it cannot, therefore, be 
pleaded to the action. It is clearly settled that such a deed does 
not give a good legal plea: Ipstanes Park Iran Ore Company, 
Limited, v. Pattinson (1) ; Eyre v. Archer (2) ; Clarke v. WH- 
liams (3) ; not even as against an assenting creditor : Jones v. 
Morris. (4) There is no more reason to say that it gives a good 
equitable defence, nor can any instance be produced of an action 
restrained by perpetual injunction on this ground. If the inten- 
tion of the act had been otherwise, a form of plea would, doubtless, 
have been given, as in the case of bankruptcy (12 & 13 Vict c. 
106, s. 205 ; 24 & 25 Vict, c 134, s. 161), or at least the act 
would have said clearly that such a deed was a bar to any cause, 
of action covered by it. The defendant s true remedy is that 
afforded by s. 198, which puts the judgment when recovered at the 
mercy of the court of bankruptcy ; that section would otherwise 
have been unnecessary. 

Beadey, in support of the plea. If judgment were recovered in 
the action, it is clear that execution would not be allowed to issue : 
Ex parte Thatcher. (5) It binds therefore in equity, or at leasts 
since the judgment must be futile and fruitless, the Court will 
avoid circuity and vexatious litigation by restraining the action at 
once. But s. 197 of the act (6) is express to shew that after the 
registration of such a deed, the creditors are in the same position 

(1) 2 H. & C.828 ; 33 L. J. (Ex.) 193. the provisions of this Act, in the same 

(2) 16 C. B. (N.S.) G38; 33 L. J. or like manner as if the debtor had 
(C.P.) 296. been adjudged a bankrupt^ and the 

(3) 3H.&C.1001;34L.J.(Ex.)189. creditors had proved and the trustees 

(4) 6 B & S. 198 ; 34 L. J. (Q.B.) 90. had been appointed creditors* assignees 

(5) Law Hep. 2 Ch. App. 93. under such bankruptcy ; . . . and, 
(6) Section 197 : — " From and after except where the deed shall expressly 

the registration of every such deed or provide otherwise, the Court shall de- 
instrument in manner aforesaid, the termine all questions arising under the 
debtor and creditors, and trustees, par- deed according to the law and practice 
ties to such deed, or who shall have inbankruptcy, sofarasthey may beap- 
assented thereto or are bound thereby, plicable, and shall have power to make 
shall, in all matters relating to the and enforce all such orders as it would 
estate and effects of such debtor, be be authorized to do if the debtor in 
subject to the jurisdiction of the court such deed had been adjudged bankrupt, 
of bankruptcy, and shall respectively and his estate were administered in 
have the benefit of and be liable to all bankruptcy." 
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VOL. IV.] MICH. TEEM, XXXn VICT. 11 

as they would be after an adjudication in bankruptcy. They 18C8 
are to "have the benefit of and be liable to all the provisions of ""^^10^^"" 
this act, aa if they had proved.^* Now it is clear that creditors who 
have proved, cannot afterwards bring an action against the bank- 
rupt : Elder v. Beaumont. (1) The plea, therefore, of the execu- 
tion and registration of the deed is of the same force as a plea that 
the plaintiff has come in and proved under a bankruptcy, and on 
the authority of the case cited a good equitable answer to the 
action* He also cited European Central Railway Company v. 
WestaU (2), and Bom v. Bailey. (3) 
SoU was not called on to reply. 

Kelly, C.B. The question is, whether the mere registration of 
a deed, framed according to the form given in Schedule D., 
operates as a defence, either legal or equitable, to an action by a 
non-assenting creditor. As far as regards its operation as a defence 
at law, we are concluded by a series of decisions, which have settled 
that it is no legal answer. On looking at the act, it is equally 
clear that it cannot be pleaded as an equitable defence. It 
is manifest that s. 198 only applies to restraining execution, 
and that provision is itself inconsistent with the idea that the 
registration of such a deed as this was intended to put a stop 
to the actions of non-assenting creditors. We are referred to 
the decision of Ex parte Thatcher (4), where, under s. 198, the 
Court refused to permit a creditor to proceed to execution. But 
the. fact that in that case the Court thought fit in the exercise 
of its discretion not to allow execution to issue, is no authority 
whatever for saying that it would have restrained the progress of 
the action up to judgment. The 197th section, however, is further 
reUed on to shew that the creditor can no longer pursue his legal 
remedy. Now that section in effect amounts to this, that juris- 
diction is given. to the court of bankruptcy over the debtor, 
trustees, and creditors in all matters relating to the estate and 
effects of the debtor, as if there had been a bankruptcy, and that 
in the court of bankruptcy the parties shall respectively have 
the benefit of and be liable to the provisions of the act as if an 

(1) 8 E. & B. 353 ; 27 L. J. (Q.B.) 26. (8) Law Bep. 3 Q. B. 621. 

(2) Law Rep. 1 Q. B. 167. (4) Law Rep. 2 Ch. App. 93. 
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1868 actual adjudication of bankruptcy had taken place. But that in 
^BioBT DO way prevents the creditor from prosecuting his action to judg- 
JiLLET. ^^^^9 so as to prove his debt and entitle himself to a dividend. 
When he has done so, he is prohibited by s. 198 from putting his 
judgment in force without the leave of the Court, and then the 
court of bankruptcy may be justified by circumstances in with- 
holding its permission ; but there is nothing to prevent him from 
at least placing himself in a position to make the application. 
JSe has a common law right to judgment, and only the express 
words of a statute will suffice to exclude him from that right. 
But if we put on the statute the construction for which the defend- 
ant contends, we should be in fact giving to the mere registration 
of a deed all the effect of a discharge in bankruptcy. 

I inquired whether any case could be cited where the Court of 
Chancery (for the court of bankruptcy may not have that power), 
had granted a perpetual injunction to restrain a creditor from pro- 
secuting his action under circumstances similar to those of the 
present case. No instance has been produced, although the 
statute has been now for several years in operation, and many cases 
must have arisen which would give occasion to such a decision. 
Our judgment must be for the plaintiff. 

Channell, B. I am of the same opinion. As to the effect of 
deeds in this form, I adhere to the observations which I made in 
the case of Ipstanea Park Iron Ore Cofnpany^ Limited, v. PaMin- 
aon (1) ; they were not strictly necessary to the decision, as. the 
question there was only whether the deed furnished a good leffoJ 
defence, which the Court held it did not ; but the Court sanctioned 
the view which I then suggested, that the debtor's remedy is not 
by barring the action, but by staying the execution, or by apply- 
ing to the court of bankruptcy to deprive the creditor of the benefit 
of the deed where he has elected another remedy. 

PiGOTT, B., concurred. 

Cleasbt, B. I am of the same opinion ; and I will only add a 
few words with respect to the case of Elder v. Beaumont (2) There 

(1) 2 H. & C. at p. 836; 33 L. J. (Ex.) at p. 196. 

(2) 8 E. & B. 353; 27 L. J. (Q.B.) 25. 
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the defendants pleaded their certificate of conformity under an 1868 
adjudication in bankruptcy. The plaintiff replied by new assign- Wbigbt 
xnent that the debt sued for (which arose on a covenant by the jbi^. 
defendants to maintain a policy by which a debt from them to the 
plaintiff was secured) arose after the bankruptcy ; to which the 
defendants pleaded on equitable grounds that the plaintiff had 
before suit already proved a part of the secured debt under the 
bankruptcy, and elected to take the benefit of the petition in 
respect of the whole. The Court held the plea good, because 
they construed it as alleging sufficiently an election by the 
plaintiff to take the benefit of the petition for the whole debt ; 
and if that were the case here, the plaintiff clearly could not be 
allowed to come in and obtain what he could under the deed, 
and afterwards sue for the debt as still subsisting. . 

Judgment for the plaintiff* 

Attorneys for plaintiff: Lumley <& Lumley. 
Attorneys for defendant : Wright, Bonner, d Wright. 



MASSEY V. SLADEN and Othebs. Nov. 23. 

jBtK of SdU— Demand — Beaaonahle Time — Damages. 

To secnre a floating balance, the plaintiff conveyed to the defendants by bill of 
sale the xnachineTy, &c., in and upon the plaintiff's mill ; the bill of sale contained 
a proviso for redemption if the plaintiff should iniianUy on demand^ and tvithout 
delay on any pretence whatsoever, pay the sum due ; it provided that the demand 
might be made personally on the plaintiff, or by giving or leaving verhal or written 
notice to or for him at his place of business, &c., so nevertheless that a demand 
be In fact made ; that on default of payment the defendants might enter, and 
seize, and sell, but that until de&ult the plaintiff should remain in possession. 

In the plaintiff's absence from his place of business, a demand was made there 
by the defendants upon his son, who stated his inability to meet it ; and the de- 
fendants immediately seized :— > 

J7eU, that the notice required by the deed in case of the plaintiff's absence was 
such a notioe as might be reasonably supposed to reach the plaintiff, and to give 
him an opportunity of complying with it within a reasonable time ; and that the 
seizure was, therefore, not justified. 

The plaintiff, a manufacturer at Accrington, being indebted to 
the defendants, his commission agents at Manchesteri for advances 
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1868 and requiring further assistance^ executed to the defendants on 

Massey the 22nd of March, 1867 (amongst other securities), a bill of sale 

8l^en. • ^^ ^^^ ^^^ machinery, &c.y then standing and being upon and about 

his mill and premises, and all machinery, &c., which should, during 

the continuance of the security, be erected on, added to, brought 

upon, or used in the mill and premises. 

The bill of sale contained a proviso for redemption if Massey (the 
plaintiff), his heirs, &c., should instantty on demand^ and withmt 
any delay on any pretence whatsoever, pay to the defendants, their 
executors, &c., the balance for the time being due for goods sold, 
advances, payments, or otherwise howsoever, together with interest 
for the same at 5 per cent, per annum from the time of advance, 
payment, or sale ; ^^and it is hereby declared and agreed that such 
demand as aforesaid may be made verbally or in writing, and 
shall be sufiScient if made either personally upon the said E. 
Massey, or by giving or leaving verbal or written notice to or for 
him at his present or last known place of business, or any other 
place or premises in or upon which any property the subject of 
this security may be, or at the residence or last known residence 
of him, 80 nevertheless that a demand he in fact made'' 

The deed also contained a power of attorney to the defendants 
at any time thereafter to make, execute, or perfect any assignment, 
transfer, or delivery to them of the machinery, &c., thereinbefore 
referred to (if any) not passing at law by the effect of the assign- 
ment therein contained, and also an assignment to themselves of 
the leasehold or other interest of Massey in any premises in which 
the machinery, &c., might be. 

It was also provided that in case Massey, his executors, &c.y 
should make default in payment of the moneys secured, it should 
be lawful for the defendants, their executors, &c., to enter any pre- 
mises in or upon which any property intended to be thereby as- 
signed, or to be subject to the provisions thereof, should be, or be 
supposed to be, and to take into their possession, remove, and sell 
all such property, and also the leasehold interest of Massey in the 
premises ; and it was agreed that *' until such de&ult should be 
made in payment as thereinbefore mentioned," the effects and pre- 
mises intended to be thereby assigned should be peaceably and 
quietly enjoyed, held, and possessed by Massey, his executors, &c. ; 
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and that the deed should be a security for the floating balance l^cs 
for the time being due and owing, not exceeding in the whole Massev 
9000Z. 

On the 2nd of April, 1868, the plaintiff being then indebted to 
the defendants to an amount exceeding 9000/. for moneys ad- 
vanced at various times, the defendants, in pursuance of the power 
of attorney contained in the deed, executed an assignment from 
Massey to themselves of all the machinery, &c., then in the mill 
which had not passed by law by the previous deed, and of the 
tenant-right, leasehold, or other interest of Massey in the mill and 
premises. 

On the 3rd of April, at the request of the defendants, the plain- 
tiff went to Manchester and saw the defendants, who then made a 
demand for payment of the sum due ; but on the same day, pre- 
viously to this demand being made, the defendants' solicitor had 
already, by their directions, made a demand at Accrington on the 
plaintiff's son, who was left in charge of the mill, for payment of 
the amount due for advances and interest, and, on his stating his 
inability to pay, had immediately taken possession. In consequence 
of this the plaintiff was compelled to stop payment; and he now 
sued the defendants. (1) 

On these facts appearing at the trial before Hannen, J., at the 
Liverpool summer assizes, a verdict was taken by consent for 100?., 
with leave to the defendants to move to enter a verdict for them, 
on the ground that, by the deeds of the 22nd of March, 1867, and 
the 3rd of April, 1868, they were justified in entering the mill and 
taking possession of the machinery and goods ; or to reduce the 
amount of the verdict to nominal damages. A rule having been 
obtained accordingly, 

IhwdesweU^ Q.C^ and HerseheU, shewed cause, and contended 
that the terms of the deed clearly shewed the intention of the 

(1) The form of the action was tres- could not succeed in this form of action, 

pass qn. cL fr. with aggravation ; and but must, if at all, sue on the covenant 

the defendants pleaded : 1. Not guilty : for quiet enjoyment. But the Court 

2. Denial of property. On the argu- considered that by the arrangement 

ment of the rule, the counsel for the de- made at Nisi PriuB the substantial ques- 

fendants objected that (at any rate after tion was submitted to their decision. 
the deed of the 3rd of April) the plaintiff 
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^8^ parties that a demand should be made, which the plaintiff could 
MA8BBT have the opportunity of acting upon ; that, even assuming the 
Sl^kr. demand made to the plaintiff personally at Manchester to have 
been good, yet being after the seizure, it could not justify it ; and 
that the demand made by the defendants' instruction at the plain- 
tiff's mill at a time when they knew him to be absent, and absent 
at their request^ was a merely simulated compliance with the terms 
of the deed, and could not be said to be a demand given or left to 
or for him. They contended further, that this was a case in which 
the jury might give substantial damages. 

The Court called upon 

EoUcer, Q.C, and Crompton, in support of the rule. The plain- 
tiff's construction would entirely defeat the object of the deed, 
which was that the creditor might immediately enforce his security, 
whether the debtor were present or absent. If he is absent^ it 
must be presumed that he leaves some one in charge to answer for 
him, and the demand is sufficient if made on that person. The 
only thing that could make the seizure unlawful would be that the 
demand was made for a wrong amount, but this is not contended. 

[Cleasbt, B. The demand was for payment of advances and 
interest ; by the deed the interest is to run from the date of the 
advance, and the advances were made at various times. How can 
such a demand be complied with unless some time is given for 
calculation ?] 

He was bound to know what was due, and this was admitted to 
exceed 90002L, the sum secured. In Toms v. Wthon (1), under 
somewhat similar circumstances, it was held that a valid demand 
was made, but that there was no default^ because a reasonable time 
was not allowed for payment. But here an answer was made to 
the demand, which admitted that it could not be met^ therefore 
any further time was unnecessary. The terms of the present deed, 
also, are stronger than those in Toms v. Wilson (1), for they pro- 
vide that payment shall be made '' instantly on demand and with- 
out delay on any pretence whatsoever." Supposing, however, that 
no valid demand, or no default was made, the plaintiff can only 
recover nominal damages ; for the consequences to him would 
have been the same if the seizure had taken place after the de- 
(1) 4 B. & S. 455 ; 32 L. J. (Q.B.) 382. 
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mand made on him personally : Toms v. Wilson (1) ; Brierly v. 1868 
Kendall. (2) massey 



Kelly, C.B. The question is whether, by this deed, the defend- 
ants were, under the circumstances, entitled to enter and seize the 
plaintiflfs goods ? That depends on the language of the instrument, 
which is framed so as to give the defendants every advantage which 
they could possibly have, in taking with expedition those steps 
which they were bound to take. But these words, though stringent, 
nevertheless make it necessary that there should be a personal de- 
mand and a default ; or, if a personal demand could not be made 
by reason of the plaintiff's absence from his place of business, 
then that notice should be left or given in such a way that, if 
reasonable diligence were used, it might without substantial delay 
come to his knowledge. It is true that the deed provides that 
instantly on the demand being made the plaintiff must pay. But 
this must refer to a personal demand to be made in case he is 
found upon the premises, and cannot apply to the alternative 
demand to be made in his absence ; and for this reason, if he is on 
the premises he must make some answer to the demand, either 
offering to pay at once, or, if he were unable to do so, admitting 
his inability ; in which latter case the defendants would have been 
entitled to seize at once. But if he is not there, verbal or written 
notice is to be given or left to or for him at his present or last known 
place of business, " so nevertheless that a demand be in fact made.'* 
Why? Obviously, in order that he may be put in the same 
position as he would have been if he had been present, and a 
personal demand had been made upon him. That it was intended 
some reasonable time should be allowed for the plaintiff to receive 
information of the demand is certain from the use of the word 
notice, which clearly points to something adapted to the purpose of 
giving knowledge. Therefore it is clear that a notice must be left 
on the premises under such circumstances that it must be pre- 
sumed the plaintiff would give an answer to it within a reasonable 
time. And were it otherwise, the absurd and inequitable conse- 
quence might follow, that the plaintiff might have at his bankers 
moneys far exceeding the amount demanded, and yet might on his 

(1) 4 B. & S. 455 ; 32 L. J. (Q.B.) 382. (2) 17 Q. B. 937 ; 21 L J. (Q.B.) IGl. 
Vol. IV. C 3 
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1868 return from a five minutes' absence from his place of business find 
Mabsht that his opportunity of complying with the demand wa^ lost, and 
SLi^EN *^^* ^ goods were already in the hands of the defendants. There 
can be no doubt the parties contemplated that such an opportunity 
should be aflForded him ; and even the word " instantly " allows of a 
perfect compliance with the deed by his ofifering to the defendants 
his cheque for the amount, and if it were refused, taking the 
time necessary to enable him to obtain the money by cashing it. 

But if on these words the matter were doubtful, all doubt would 
be removed by the proviso, that in case the plaintiflF should make 
default the defendants might enter and sell, but that until default 
the property should remain in the possession and enjoyment of 
the plaintiff. From this it is clear, that what was contemplated 
was a demand with a reasonable time for complying with it ; for 
it is only if he had an opportunity of knowing the demand that 
he could have an opportunity of either complying with it, or de- 
claring himself unable to do so ; and in the latter case only could 
there be said to be a default. 

Now here, personal service on the plaintiff not being effected, it 
was necessary, in order to make the clause applicable, that a notice 
should be given or left to or for him in such a manner that it 
might be fairly supposed he would, if proper diligence were used, 
in a reasonably short time receive it. But, on the contrary, a 
demand is made in his absence on some other person for him, and 
immediately afterwards a seizure takes place. This is no. com- 
pliance with the terms of the deed, and we must therefore hold 
that the seizure was unlawful 

[After reviewing the evidence, his Lordship came to the con- 
clusion that, although the plaintiff would in fact have sustained 
as much pecuniary loss if the seizure had been made after the 
peraonal demand to the plaintiff, yet, under the circumstances of 
the case a jury would be entitled to give substantial damages ; and 
that 100?. having been agreed on by the parties as the amount for 
which the verdict should be taken, the Court would not interfere 
with it. And in this the learned Barons concurred.] 

Channell, B. I also am of opinion that the plaintiff is entitled 
to retain his verdict. It may be, that if a personal service had 
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been made on the plaintiff, the defendants might hare seized im- 1868 
mediately afterwards, making the seizure in effect concurrent with Mabsit 
the default. But it is unnecessary to decide this, for there was gi^ny. 
here clearly no personal service before the seizure. The defendants 
had, however, the power of seizing after leaving a notice at the 
plaintiff's place of business, and they clearly intended to exercise 
this power, because they served this notice at the plaintiff's mill at 
Accrington in his absence. But in point of law it was a condition 
of the exercise of this power that notice should be given or left to 
or for the absent debtor in such a manner that it could reach him ; 
and that he could, if otherwise able, comply with it. They must 
have known well that the plaintiff was away from his place of 
business; but without leaving any interval in which he might 
have been apprised of the demand, they seize the property at 
once. There was therefore no sufiBcient demand, and no default 
on the part of the plaintiff to justify the seizure by the defendants. 

PiGOTT, B. I am of the same opinion. It is not necessary to 
define what time ought to elapse between the notice and the 
seizure. It must be a question of the circumstances and relations 
of the parties, and it would be difficult, perhaps impossible, to lay 
down any rule of law on the subject, except that the interval must 
be a reasonable one. But it is quite clear that the plaintiff did 
not intend to stipulate for a merely illusory notice, but for some 
notice on which he might reasonably expect to be able to act. On 
the contention of the defendantp, however, we might as well strike 
out the stipulation, for it would rather be calculated to deceive the 
plaintiff, than to afford him any protection. 

Cleasby, B. I am of the same opinion. The difficulty as to 
the validity of the notice which I felt and expressed during the 
ai^Ument has not been removed. The defendants are seeking to 
enforce the strict construction of a very stringent clause, by which 
the sum due is to be paid instantly on demand, without any delay, 
and on default the goods are to be seized. But if you are to 
enforce such a right, you must make a demand which is specific, 
you must let the debtor know what is the sum you insist on the 
payment of. The defendants' demand was not specific, but of 

C 2 3 
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1868 9000Z. advanced at different times, and interest upon the sums sa 
Masset advanced. Such a demand cannot justify a seizure immediately 
Sl.^en. foUowing it. 

Elite diseharffed. 

Attorneys for plaintiff : Beed, Phelps, (& Sidgwick, for Qrtmdy 
& Cotdson, Marhchester. 

Attorneys for defendants : Pritchard dk Englefiddy for Boote & 
Byland, Manchester. 



J^v. 24. STEVENS v. COPP. 

Landlord and Tenant — Assignee of Reversion — Condition running with Land — 
Offence against Game Laws — 32 Hen, 8, c. 34. 

A lease contained a proviso for re-entry in case the lessee, bis executors, admin- 
istrators, or assigns, or any tenant, undertenant, or occupier of the premises 
demised, should, at any time during the term thereby granted, be lawfully con- 
victed of any offence against any of the present or future game laws. The occupier 
of the premises having been convicted of killing game without a game certificate, 
the assignee of the reversion brought ejectment : — 

Held, that he could not maintain the action. 

Per Martin, Channell, and Cleasby, BB., that the assignee of the reversion 
could not avail himself of the breach of the condition, inasmuch as the condition 
did not touch or concern the land demised, and therefore did not run with the 
land. 

Per Kelly, C.B., that the offence of which the occupier had been convicted was^ 
not an offence against the " game laws '' within the meaning of the condition. 

Ejectment for a messuage, tenement, and premises called 
Middle Gribbles, in the parish of Little Torrington, in the county 
of Devon. The defendant appeared to defend for the whole. 

By an indenture, dated the 23rd of December, 1825, the pro- 
perty in question had been let by George Ackland Barbour to 
Jonas Copp for a term of ninety-nine years from the 25th of March 
then last past. In the lease there was a reservation to the land- 
lord of " all game and wild fowl, with liberty to hunt, shoot, and 
sport, on the premises demised, at all times during the said term," 
and it was thereby, amongst other things, declared and agreed as 
follows : " If the said Jonas Copp, his executors, administrators, 
or assigns, or any tenant, undertenant, or occupier of the said 
demised premises, or of any part thereof, shall, at any time during 
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the Baid term hereby granted, be lawfully convicted of committing ises "• 
any trespass on the lands of the said Greorge Acland Barbour, his stovbns ~ 
heirs and assigns, or of any oflfence against any of the present or ^ *^- 
future game laws, it shall be lawful for the said George Acland 
Barbour, his heirs and assigns, into and upon the said demised 
premises, or any part thereof, in the name of the whole, to re-enter, 
and the same to have again, repossess, and enjoy as of their first 
and former estate, and from thenceforth this present indenture of 
lease shall cease and determine, and be void to all intents and 
purposes whatsoever." 

Mr. Barbour, the original lessor, died in the year 1839, having 
devised the reversion to William Arundel Yeo and his heirs. Mr. 
Yeo died in 1862, having by his will devised it to trustees for sale, 
from whom the plaintiff bought it in October, 1864. The defend- 
ant, Thomas Copp, was the occupier of the premises under an 
assignee of Jonas Copp, the original lessee, and whilst in occupa- 
tion, was on the 23rd of November, 1867, convicted before two 
justices for the county of Devon " for that he, the said Thomas 
Copp, on the 11th of November now instant, at the parish of 
Little Torrington, in the said county, did use a certain gun for the 
purpose of taking or killing game, he, the said Thomas Copp, not 
being authorized so to do for want of a game certificate, contrary 
to the form of the statute, &c," and fined 51, with costs. It did 
not appear whether the offence had been committed on the land 
demised or not. The plaintiff, the assignee of the reversion, now 
sought to re-enter for the breach committed by the defendant, the 
occupier, of the above condition contained in the original lease. 

The cau^ was tried at the Devon summer assizes, 1 868, before 
Channell, B., when, on proof of the above facts, a verdict was 
entered for the plaintiff, and leave was reserved to the defendant 
to move to enter a nonsuit. A rule was accordingly obtained on 
the ground that the breach of covenant proved at the trial was 
not such a breach as would entitle the plaintiff to re-enter. 

Maniafffie Bere shewed cause. The condition for re-entry, in 
case of the occupier being convicted of an offence against the 
game laws, runs with the land, and is therefore within the statute 
32 Hen. 8, c. 34, enabling the assignee of the reversion to sue. 
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lg68 [Kellt, C.B. Before you enter into that question, it must first 

Stevens ~ ^ shewn that shooting without a certificate is an ofience against 
the " game " laws* Is it not rather an ofience against the reyenue 
laws?] 

The conviction is in the form prescribed by 31 Geo. 3, c. 21, 
and the ofitence is one against the game as well as the revenue 
laws. There have been various changes in the amount of duty 
since, and the words "licence to kill" have been substituted for 
" game certificate " (see 1 & 2 Wm, 4, c. 32 ; 23 ife 24 Vict, c, 90), 
but nothing has^occurred to affect the quality of the offence. 
Assuming, therefore, that it is within the words of the condition, 
the assignee of the reversion may maintain ejectment. The true 
test of whether a condition or covenant is one on which an assignee 
may sue is to be found in Vyvyan v. Arthur (1), where Best, J.,, 
says (2) : " The general principle is, that if the performance of the 
covenant be beneficial to the reversioner, and to no other person, 
his assignee may sue on it ; but if it be beneficial to the lessor, 
without regard to his continuing owner of the estate, it is a mere 
collateral covenant upon which the assignee cannot sue." In the 
present case no one, except the owner of the estate (to whom the 
lease reserves the game), could be possibly benefited by the con- 
dition ; but to him it might be very material that the premises 
should be occupied by persons who woidd respect the game laws. 
It is not absolutely essential that the condition should be with 
regard to something to be done or left undone on the land demised. 
It is enough if it touches the mode of enjoyment of the estate. 
Thus a covenant not to assign without licence nms with the land : 
WiUiams v. Earh, (3) 

[Kelly, C.B. Is there any decision as to whether a proviso for 
re-entry in case the occupier becomes bankrupt can enure to the 
benefit of the assignee of the reversion ?] 

In Doe d. Griffith v. Pritchard (4) it seems to have been con- 
sidered that a forfeiture by insolvency was not within the statute 
32 Hen. 8, c. 34, but in Hammond v. Colls (5) the contraiy was 
assumed. On principle a condition against bankruptcy ought to 

(1) 1 B. & C. 410. (3) Law Rep. 3 Q. B. 739. 

(2) 1 B. & C. at p. 417. (4) 5 B. & Ad. 7G5. 
(5) 1 C. B. 91C. 
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be held to run with the land. [He also cited Boe d. Bamford 1868 
V. Sayley (1); Yernon v. SmiOi (2); Jourdain v. Wihon (3); 
Earffey v. Pehall (4) ; Hooper v. CTari. (5).] 

Arthur Charles^ in support of the rule. First : The offence com- 
mitted by the defendant is against the revenue laws only. The 
various acts imposing duties on game certificates or licences, and 
inflicting penalties on those who kill game without them, are 
revenue acts ; and the words " offences against the game laws '* in 
the condition in the lease ought to be confined to offences such as 
tresptissing in pursuit of game, night poaching, &c., which might 
be made the subject of indictment. Secondly : Granting that the 
condition has been broken, the assignee of the reversion cannot 
re-enter, for the statute 32 Hen. 8, c. 34, enabling him in some 
cases to have the benefit of conditions broken, only applies to such 
as " touch and concern the thing demised :" Spencer* 8 Case. (6) 
But the condition here does not in any sense touch the land. In 
Older to do so, a condition must directly affect the value of the 
land, and also must either refer to something to be done or not 
done on the land itself, or to an actual dealing with it : Mayor of 
Conffleton v. Pattison. (7) In that case Bayley, J., observes (8) 
that " where the value of the reversion is only altered by collateral 
circumstances, the covenant will not bind the assignee." In this 
case the fact of the occupier being convicted of shooting without a 
certificate cannot affect the value of the premises directly. The 
offence is not proved to have been committed on the land demised ; 
and the condition, being perfectly general in its terms, applies to 
offences wherever committed. 

[Cleasbt, B., referred to Boe d. Hunter v. Galliers (9), apd Doe 
d. Bridffman v. David (10), as shewing that a proviso for re-entry, 
in the event of the insolvency of the lessee, his executors, adminis- 
trators, or assigns, enabled the lessor to determine the lease in 
case of the assigns' insolvency.] 

The insolvency of a tenant woidd probably deprive the lessor of 
his chance of obtaining rent, and might thus materially injure the 

(1) 12 East, 464. (6) 1 Smith's L. C. 6th ed. at p. 51. 

(2) 5 B. & A. 1. (7) 10 East, 130. 

(3) 4 B. & A. 266. (8) 10 East, at p. 138. 

(4) Peake, 131. (9) 2 T. R. 133. 

(5) Law llep. 2 Q. B. 200. (10) 1 C. M. & R. 405. 
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1868 value of the property. [He also cited Purfrey*B Case (1) ; CoUu 
Stevens ^^ ▼• Lett8om(2); Lucos V. H(>u;(3); Chaworlh v. PAiBtps(4); 
Keppd V. Bailey. (5) ] 
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Kelly, C.B I am of opinion that this rule should be made 
absolute^ but exclusively, as far as I am concerned, on the ground 
that the offence of which the defendant was convicted, viz., of 
shooting game without a licence, is not an offence against the 
" game laws " within the meaning of the condition, under our con- 
sideration. That condition is as follows : — [The learned judge here 
read it from the lease.] And the circumstance that the defendant 
has been convicted of shooting without a licence does not seem to 
me to bring him within its terms. But if it had been necessary 
to determine the larger question, I must say that I should myself 
have required stronger arguments and more cogent authorities to 
satisfy me that the benefit of the condition did not pass to the 
assignee of the lessor, just in the same manner as a condition that 
there should be a right of re-entry in case a lessee or his assignee 
should become bankrupt would pass. That a covenant or con- 
dition of the latter sort is one of which an assignee could take 
advantage appears to me established by the case of Roe d. Hunter 
V. OaUiers and Others, Assignees. (6) There a condition that a lessor, 
his heirs, or assigns, might re-enter on the bankruptcy of the lessee, 
his executors, or administrators, was held to be good ; and Grose, J., 
in his judgment in that case, observes (7) : " The question is whether 
the landlord may not stipulate that he will let his land only to the 
tenant, or to such assignee of the tenant as the landlord shall 
approve of. I know of no statute or case which says that such a 
stipulation is bad." If this be so, therefore, I do not see why a 
stipulation by a landlord that there shall be a right to re-enter, 
and avoid the lease, if the tenant or any future occupier be con- 
victed of an offence against the game laws, should not be one of 
which an assignee of the reversion can avail himself. However, 
although this is the inclination of my opinion, I do not wish to be 
considered as deciding the point 

(1) Moore, 243. (4) Moore, 876. 

(2) 6 Taunt 224. (5) 2 My. & K. 517. 

(3) Sir. T. Raym. 250. (6) 2 T. K. 133. 

(7) 2 T. K. at p. 140. 
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Martin, B. I also think this rule should be made absolute. ises 
Looking to the terms of the condition in this lease, the plaintiff in stevens 
my judgment entirely fails to establish any right of action. At ^' 
common law it was not possible for an assignee of a reversion to 
take advantage of any covenant entered into by the original lessor 
with the lessee and his assignees. But by the statute, 32 Hen. 8, 
c. 34, he was enabled to avail himself of conditions or covenants 
which " ran with the land ;" and it was laid down in Spencer's Case 
(1), and has never been doubted, that no covenant runs with the 
land except it touch the thing demised. The same rule must 
be applied to conditions, for in this respect I can see no distinc- 
tion between a condition and a covenant. What, then, is the 
condition here ? The first portion of it is as follows : " If the said 
Jonas Copp, his executors, administrators, or assigns, or any tenant, 
undertenjtnt, or occupier of the said demised premises, shall be 
lawfully convicted of committing any trespass on the lands of the 
said George Acland Bai'bour," there shall be a right of re-entry. 
Now this would extend to a] trespass on any of the lands of the 
landlord, wherever they may be, possibly in quite another part of 
the country. Such a covenant cannot in any sense be said to 
touch the thing demised. 

The lease then proceeds to provide that the landlord may re- 
enter in case the tenant or occupier be " lawfully convicted of any 
offence against any of the present or future game laws ;" and it 
is on these words that the contention of the plaintiff mainly 
rests. If they had been confined to offences against the game laws, 
committed on the farm demised, it might perhaps be argued that 
they touched the land. But they go much further, being appli- 
cable to offences committed elsewhere, at places wholly separate 
from the place where this farm is. For example, this lease might 
be forfeited if an occupier of the farm were convicted of shooting 
without a license in Northumberland. It is impossible, in my 
judgment, to hold that such a condition runs with the land. It is 
therefore one for the breach of which the assignee of the reversion 
cannot re-enter. This rule must accordingly be made absolute. 

Chani^ell, B. I am of the same opinion. The plaintiff here is 
(1) 1 Smith's L. C. 6th ed. at p. 51. 
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1868 not the original lessor, but the assignee of the lessor. The defend- 
"stbveib ^^* w^ ^^^ occupier of the premises, though how he came to be 
^^j,p in occupation did not very distinctly appear. This being the 
position of the parties, the plaintiff, in order to succeed, must 
pray in aid the statute 32 Hen. 8, c. 34, for at common law he could 
not haye maintained this action. Then, is the condition which 
was broken within that statute ? I do not think it is. It does not,, 
when looked at alone, as we should look at it, in any sense touch 
the thing demised. It seems to me to be purely collateral, and 
whatever might be the liability of the occupier to the lessor, cer- 
tainly the present plaintiff has no right of action against the 
defendant. With regard to the ground on which the Lord Chief 
Baron has placed his decision, I offer no decided opinion, but I am 
inclined to think that the offence of which the 'plaintiff was con- 
victed was an offence against both the revenue and game laws. 

Cleasby, B. I am of the same opinion. The question appears 
to me to be simply this: Does this condition touch the tiling 
demised ? K it does not, it matters nothing that it touches the 
personal character of the occupier. Now here the act done had 
no reference whatever to the land demised, but only to the conduct 
of the person who happened to be in occupation of the premises. 
But, in my judgment, the mere circumstance of the offence being 
committed by the person in occupation does not refer enough ta 
the land itself to enable the assignee of the landlord to enforce a 
forfeiture for breach of this condition. No case has gone to such a 
length, and I may add that the reason of the thing seems to me to 
be adverse to the plaintiff^s contention. 

Bule ahaolvie. 

Attorneys for plaintiff: Wood, Street, & Hayter, for Paul dr 
James, Exeter. 

Attorneys for defendant : Coode, Kingdon, dk Cotton, for Floiidy 
Exeter, 
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THE EXECUTORS OF ROBERT COBBOLD PERRY, Deceased, 1868 

V. THE QUEEN. ' Nov, 24. 

Probate Duty— The WtHs Act (7 Wm, 4, 1 Vict. c. 26), s. 33—55 Geo. 3, c. 184, ' 
ScK part 3 — Decease of Legatee, leaving issue, in the lifetime of Testator. 

A testator bequeathed his personal estate to his son, who died in his father's 
lifetime, leaving issue : — 

Bddy that the executors of the son were chargeable with probate duty on the 
amount of the bequest, in the same manner as they would have been had the son 
actually survived the father. 

This was a petition of right by the executors of Bobert Cobbold 
Perry under the following circumstances : — 

Eobert Perry made his will on the 8th of September, 1857, and 
thereby bequeathed to his son, Eobert Cobbold Perry, his farm, 
situate in the parishes of Somersham and Little Blakeham, called 
Holbecks, in the county of Suffolk ; also every portion of property 
he possessed at the time of his decease, not thereinbefore named, 
and all such as was invested in the public funds, to be for the 
whole and sole use of E. C. Perry, his heirs and assigns. The 
residue of his property was also bequeathed to the same legatee, 
who was appointed sole executor of the will. 

Eobert Cobbold Perry made his will on the 20th of April, 
1864, and thereby devised and bequeathed all his real estate and 
all the residue of his personal estate to the suppliants and James 
Willis, since deceased, upon certain trusts for the benefit of his 
children, and of others ; and the suppliants and the said James Willis 
were appointed executors of his will. He died on the 2l6t of 
August, 1864, without having revoked his wiU, and the said Eobert 
Perry died on the 9th of January, 1865, without having revoked 
. his wilL Eobert Cobbold Perry left one son and three daughters 
him surviving, all of whom survived the said Eobert Perry. The 
will of Eobert Cobbold Perry was proved by the suppliants and 
the said James Willis on the 10th of March, 1865, and to them 
letters of administration with the will of Eobert Perry annexed 
were also granted. 

The personal estate and effects of Eobert Cobbold Perry, in 
respect of which probate was granted, exclusive of what he was 
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1868 possessed of or entitled to as a trustee, and not beneficially, was 

Executors or at the time of probate estimated to be of the value of 50,000Z., 

^^^ and under the value of 60,000Z. The amount of stamp duty paid 

The Queen. \yj the suppliants in respect of such probate, was 750Z., pursuant 

to the statute 55 Geo. c. 184, sched. part 3. 

The estate and effects of the said Kobert Perry in respect of 
which administration was granted as aforesaid, exclusive of what 
Robert Perry was possessed of or entitled to as a trustee and not 
beneficially, was at the time of probate estimated to be of the value 
of 60,000Z. and under the value of 70,000Z., but the true value 
thereof was afterwards ascertained to be upwards of 58,000Z. The 
amount of stamp duty paid by the suppliants in respect of sncli 
administration was 900Z., pursuant to the above statute. 

The estimated value of the personal estate and effects of Robert 
Cobbold Perry, in respect of which the duty of 7501, was paid, was 
made up of the estimated value of the personal estate and effects 
which were of Robert Cobbold Perry at the time of his death, with 
the addition of the share of the personal estate and effects of 
Robert Cobbold Perry to which he would have been entitled, if he 
had survived, under the will of Robert Perry, but which did not, 
by reason of his death in the lifetime of Robert Perry, belong to 
him at the time of his death. The share of the personal estate 
and effects of Robert Perry to which Robert Cobbold Perry would 
have been entitled on the death of Robert Perry had he survived 
him, was of the value of upwards of 46,000Z. The personal estate 
• of Robert Cobbold Perry, of which he was possessed at the time of 
this death, was of the value of upwards of 900?. ; but this was 
exceeded by the simple contract debts payable, and since paid, out 
of it. 

The suppliants by their petition prayed a return of the amount 
of 750?., that sum having been paid in respect of property which 
was not the property of Robert Cobbold Perry at the time of his 
death. Demurrer, and joinder in demurrer. 

Sir J. B. Earslake, A. G. (Crompton EtUton with him), for the 
Crown. The duty is not returnable, because the general rule is 
that the executors ought to pay on all moneys recoverable by 
them by virtue of the authority with which the will when proved 
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clothes them : The Attorney Qerieral y. Brunning, (1) The ques- 1868 
tion as to what are legal and what equitable assets does not arise. Executobs of 
Now, here the title of the suppliants depends on the probate of ^^^^ 
the will of Kobert Cobbold Perry, and they are bound to include The Qukex. 
in their valuation of his estate and effects the bequest to him by 
his father. Section 33 of the Wills Act (2) puts their testator 
in exactly tlie same position as if he had survived his father, 
for the purposes of probate duty as well as for other purposes. 
The effect of that enactment is, in point of law, to prolong the life 
of the legatee. If he had actually survived, the suppliants must 
certainly have paid duty on the amount of the bequest, and they 
are none the less liable to pay it now : Winter v. Winter (3) ; John- 
son V. Johnson. (4) 

C. Pdhchy Q.C., for the suppliants. The fiction that a deceased 
child leaving issue is to be supposed to have survived the testator, 
ought not to be extended beyond the limits necessary to carry out 
the purpose of the Wills Act, s. 33 : see per Wigram, V.-C. in 
Winter v. Winter. (5) In this case there was in reality but one 
devolution of estate, and only one probate duty ought to be paid : 
Plait V. RotUh (6) ; Drake v. The Attorney General, (7) Suppose 
E. C. Perry had died intestate, his children would have taken 
under their grandfather's will directly. 

[Kelly, C.B. There must in that case have been letters of 
administration.] 

The amount of the bequest would not have necessarily been 
included in the estimate of the administrator, who would only be 
bound to return property actually possessed by the intestate at the 
time of his death. The Attorney Oeneral v. Brunning (1) is not in 

(1) 8 H. L. 243 ; 30 L. J. (Ex.) 379. sucli devise and bequest shall not lapse 

(2) The Wills Act (7 Wm. 4, 1 Vict, but shall take effect as if the death of 
c. 2G), s. 33, enacts *' that where any such person had happened immediately 
person, being a child or other issue of after the death of the testator, unless 
the testator, to whom any real or per- a contrary intention appear by the 
Bonal estate shall be devised or be- will." 

qucathed for any estate or interest not (3) 5 Hare, 300. 

detenninable at or before the death of (4; 3 Hare, 157. 

such person, shall die in the lifetime of (5) 5 Hare, at p. 313. 

the testator, leaving issue, and any such (6) 6 M. & W. 7c 6. 

issue of such person shall be living at (7) 10 C. & F. 257. 
the time of the death of the testator, 
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1868 have revoked lis will, and therefore it can hardly be considered as 

' ExMJUTORs OF money to be paid on a contingency. But there was nevertheless 

I Pekby ^Yie possibility of benefit, and the benefit having actually accrued it 

The QuEEiT. miist be taken into account. I therefore agree that our judgment 

ought to be for the Crown. 

Channell, B. I am of the same opinion. The personal estate 
could at common law only have vested in Kobert Cobbold Perry if 
he had survived his father. But the effect of the Wills Act, s. 33, 
is for many purposes to place a legatee, who leaves issue, but dies 
himself before the testator, in the same position as if he had sur- 
vived the testator ; and I think that he is in the same position 
for the purposes of probate duty. It would be impossible, in my 
opinion, to hold otherwise, consistently with the authorities. Our 
judgment must therefore be for the Cro\^Ti. 

Jvdgment for the Crown. 

Attorney for the Crown : The Solicitor to the Inland Revenue, 
Attorneys for suppliants: Rhodes, Son, dk Duffett. 
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RYDER V. WOMBWELL. 
Irtfant — Necessaries — Province <f Judge and Jury — Evidence, 

Where to a plea of infancy, in an action for goods supplied, the plaintiff rei)lies 
that they were necessaries, the question of " necessaries " or " not necessaries " is 
one of fact, and therefore for the jury. But, like all other questions of fact, it 
should not be left to the jury by the judge, unless there is evidence on which 
they can reasonably find in the affirmative. 

The plaintiff sued the defendant, a minor, for the price of a pair of jewelled 
solitaires worth 25Z., and of an antique goblet worth 15Z. 15«., which the plaintiff 
knew, when he supplied it, was intended for a present. The defendant was the 
son of a baronet, with no independent establishment, and in the receipt of an 
allowance of 500Z. a year. The question whether these articles were necessaries or 
not was left to the jury,, who found that they were, and a verdict for the plaintiff 
for 40^ 155. was accordingly entered. The Court of Exchequer subsequently 
held, first (Kelly, C.B., doubting), that there was no evidence for the jury of tho 
goblet being a necessary, and that therefore the verdict ought to be reduced by \i% 
price ; and, secondly (Bramwell, B., dissenting), that there was evidence which 
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was properly left to the jnry, and from which they might fairly conclude that the 1868 
solitaires were necessaries : — ~ 

ITdd (reversing on the second point the judgment of the Court below), that ^^ 

there was no evidence of either article being a necessary, and that a nonsuit ought Wombwkll. 
to have been directed. 

Quxre, whether on the trial of an action for goods sold and delivered, where 
issue is taken on a replication of necessaries to a plea of infancy, evidence is ad- 
missible on the part of the defendant to prove that when the goods were supplied 
to him he was already sufficiently provided, but not to the knowledge of the 
plaintiff, with other goods of a similar description. 

Appeal from the decision of the Court of Exchequer making 
absolute so much of a rule as called on the plaintiflf to shew cause 
why a verdict found for him for 401. 15s. should not be reduced 
by 15/. 158. ; and discharging the residue of it, which called upon 
him to shew cause why a nonsuit should not be entered ; or a new 
trial had, on the ground of the improper rejection of evidence. (1) 

The declaration was for money payable for goods sold and de- 
livered. Plea : Infancy. Keplication : Necessaries. Issue thereon. 

At the trial before Kelly, C.B., at the London sittings after 
Trinity Term, 1867, it appeared that the plaintiff sought to recover 
for the following (among other) articles of jewelry supplied by 
him to the defendant, a minor : — First, a pair of crystal, ruby, and 
<liamond solitaires, 25Z. ; and, secondly, a silver gilt antique chased 
goblet, engraved with an inscription, 15Z. 15s. 

The defendant was the younger son of a deceased baronet of 
large property in Yorkshire, and during his minority had an in- 
<x)me of about 500/. per annum, and on attaining his majority he 
came into 20,G00Z. He had no residence of his own, but occa- 
sionally stayed at Limmer's Hotel, Bond Street, London ; his home 
was his mother's house in London, and his brother's in Yorkshire, 
at «ach of which he was boarded and lodged gratuitously. He 
pursued no trade or profession, he moved in the highest society, 
and was in the habit of riding races for his friends, amongst othei*s 
for the Marquis of Hastings, at whose house he was a frequent 
visitor, and for whom the goblet was intended, as the plaintiff 
knew when he supplied it, as a present. The solitaires were 
ornamental studs or buttons worn by gentlemen as fastenings for 
the wristbands of the shirt ; they were made of crystals set in gold, 

(1) Law Bep. 3 Ex. 90. 
Vol. IV. D 3 
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1868 and ornamented with diamonds representing a horse-shoe in which 
jtrom ^® ^^^^ ^^re represented by rubies. 

Evidence was offered on the part of the defendant, that, at the 
time of the purchase of the solitaires, he had purchased similar 
artides of jewelry to a large amount from other tradesmen, which 
rendered any further supply by the plaintiff unnecessary ; but,, 
as it was proved that the plaintiff was not aware of this fact, the 
Lord Chief Baron rejected the evidence. 

The jury, in answer to the questions left to them by the learned 
judge, found that the solitaires and the goblet were necessaries 
suitable to the estate and condition in life of the defendant, and a 
verdict was accordingly entered for the plaintiff for 40Z. 158., being 
the price of the solitaires and goblet, with leave to move to enter a 
nonsuit if the Court should be of opinion that there was no evi- 
dence for the jury that either article was a necessary ; or to reduce 
the damages by the price either of the solitaires or the goblet, if 
the Court should be of opinion that there was evidence for the jury 
in respect of one or other of these articles only. A rule nisi was 
obtained accordingly, and also for a new trial, on the ground of the 
improper rejection of the evidence offered on the part of the de- 
fendant, that the defendant was, at the time he purchased the 
solitaires of the plaintiff, supplied already, although not to tha 
knowledge of the plaintiff, with similar articles. This rule was after- 
wards made absolute to reduce the verdict by 15?. 15s., the price 
of the goblet, and discharged as to the residue ; the majority of the 
Court being of opinion that the verdict of the jury as to tlie soli- 
taires ought not to be disturbed, and that the evidence offered to 
prove that the defendant, when the solitaires were supplied, was 
already suflSciently supplied with articles of a similar description, 
was, under the circumstances, properly rejected. 

June 20, 1868. BulweVy Q,G. (Mayd with him), for the defendant,, 
contended, first, that a nonsuit ought to be entered, as there was^ 
no evidence proper to be left to the jury that the solitaires wero 
necessaries. In addition to the cases referred to in ]the Court 
below, he cited Bainsfard v. Fenwick (1) ; Qreene v. Chester (2) ; 
Ive V. Chester (3) ; and Wittinghafn v. Eitt (4) ; to show that m 

(1) Cirter, 215. (3) Cro. Jac. 560. 

(2) 2 Rolle, 144. (4) Cro. Jac. 494. 
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former times, when a more precise and accurate form of pleading 
preyailed, the facts relied upon as showing that the goods supplied 
were necessaries were stated npon the record, and the Court were 
enabled to give judgment whether in point of law the replica- 
tion was sufficient. But when it was established (see (Poke's 
Entries, Debt. 8, p. 125, and Huggins t. Wiseman) (1) that the 
plaintiff might reply in the general form now in use, it became 
necessary that the facts which used formerly to be stated on the 
record should be found by a jury, and then the Court had to 
determine, as formerly, whether the facts found did, in point of 
law, furnish an answer to the plea. He contended, secondly, 
that the eyidenoe was improperly rejected; and on this point 
referred to the following additional authorities : Story and Another 
V. Perry (2) ; Cook v- Deaton (3) ; Ford t. Pother giU (4) ; Steedman v. 
Base (5); BerroOesy. Bameay (6); Brayshaw y. Eaton (7); Foster 
V. Bedgrave (8); Chitty on Contracts, 6th ed. pp. 136, 137, 140; 
Leake on Contracts, p. 233. 
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(1) Cartb. 110. 

(2) 4 C. & P. 526, 

(3) 3 C. & P. 114. 

(4) 1 Esp. 211. 

(5) Car. & M. 422. 

(6) Holt, N.P. 77. 

(7) 7 Soott, 183. 

(8) Queen's Bench, Feb. 9, 1867.— 
Foster v. Redgrave, — This was a cause 
tried before Keating, J., at the Berk- 
shire summer assizes, 1866. The de- 
claration was on the common counts 
for goods sold and delivered, &c. Plea : 
Infancy. Beplication : Necessaries. 

It appeared on the trial that the de- 
fendant, an undergraduate at Oxford, 
had, whilst a minor, been supplied by 
the plaintiff, a tradesman in Oxford, 
with a number of articles of clothing 
which were admitted to be '* necessaries** 
primft &cie. The defence was, that the 
defendant was, at the time the goods 
were ordered and supplied, already pro- 
vided with an ample wardrobe. It was 
not suggested, however, that the plain- 
tiff knew of this fact. 



The learned judge left it to the jurj' 
to say whether, under these circum- 
stances, the goods supplied were ne- 
cessaries. The jury fotmd that they 
were, and a verdict was thereupon en- 
tered for the plaintiff, with leave to 
move to enter a nonsuit. A rule was 
afterwards obtained accordingly on the 
ground that the defendant, being already 
fully supplied with articles of the same 
description as those sold to him by the 
plaintiff, those couTd not be ''necessa- 
ries,** and therefore that the plaintiff 
was not entitled to recover. 

J. 0. Oriffits shewed cause, and con- 
tended that, unless the plaintiff was 
proved to have had knowledge that the 
defendant was already sufficiently pro- 
vided with articles of a similar descrip- 
tion to those supplied, his right to 
recover remained unaffected by the cir- 
cumstance that, in point of fact, tlie 
defendant was so provided. 

Tbe Coubt (Blackburn and Mellor, 
J J.), without calling on Huddle$t<m, 
2 8 
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1868 Popham Pike (Coleridffe, Q.C,, with him), for the plaintiff, con- 

Rydeb tended that the question whether the solitaires were necessaries 

WoMBWKLL ^^ ^'igtt^y kft to the jury, and that they had come to a right 

conclusion. He cited, in addition to the authorities quoted in the 

Court below, Hands v. Slaney. (1) 

With regard to the rejection of evidence, there was no case 
similar to the present. In all of those cited in order to shew that 
the evidence was admissible, though not brought to the plaintiff's 
knowledge, there were peculiarities. Either they were cases 
of husband and wife, or else of minors, in respect of whom there 
was a presumption that they were already supplied with all 
necessaries by reason of their living in their father's houses, or of 
their being in statu pupillari. Again, in many of the cases cited 
the tradesmen had peculiar facilities for knowing the actual posi- 
tion of the minor. Putting aside particular and exceptional cases 
there seemed to be no difference between a minor being actually 
supplied with goods similar to those for the price of which he was 
being sued, and his being in the receipt of an income suflScient to 
buy them if he chose. Yet the amount of an infant's income had 
been held immaterial : Brayshaw v. Eaton. (2) Why should the 
amount of his income when he had turned his money into goods 
be material ? 
BvlweVy Q.C.i in reply. 

Cur. adv. vulL 

Dec 3, 1868. The judgment of the C!ourt (Willes, Byles, 
Blackburn, Montague Smith, and Lush, J J.) was delivered by 

Willes, J. In this case the j)laintiff replied to a plea of in- 
fancy, that the goods were necessaries suitable to the degree, estate 
and condition of the defendant, and on this issue was taken. On 
the trial before the Lord Chief Baron it was proved that the 
degree, estate and condition of the defendant was that he was the 
younger son of a deceased baronet of good fortune and family, 
that during his minority he had an income of about 500Z. per 



Q,C., to support the rule, made it abso- Brayshaw v. Eaton (7 Scott, 183). 
lute on the authority of Bainbridge (1) 8 T. R. 578. 
V. Ficktring (2 Wm. Bl. 1325), and (2) 7 Soott, 183. 
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annum, and on attaining his majority he became entitled to 1868 
20,000?., that he moved in what is called the highest society, Rydkb 
and rode races for a friend, the Marquis of Hastings, at whose wombwbll. 
house he was a frequent visitor. Amongst the articles supplied 
by the plaintiff upon credit, and which, according to his case and 
the verdict of the jury, were necessaries for an infant of this degree, 
were a silver-gilt goblet which he ordered for the purpose of making 
a present to the Marquis of Hastings, price 151 158., and a pair of 
solitaires or ornamental studs, worn as the fastenings of the wrist- 
bands of a shirt, which it is stated in the case were made of 
crystals set in gold and ornamented with diamonds, representing a 
horseshoe in which the nails were rubies. The price of these studs 
or solitaires was 25?. No evidence was given of anything peculiar 
in the defendant's station rendering it exceptionally necessary for 
him to have such articles. 

At the close of the plaintiff's case the defendant's counsel offered 
evidence that the defendant w£ts already supplied with similar 
articles of jewelry to a large amount, so as to render any further 
supply imnecessary, but it being admitted that the plaintiff was 
not aware of this, the Lord Chief Baron rejected this evidence. 

Leave was reserved to move to enter a nonsuit or reduce the 
damages, and the question whether these two articles were, under 
the circumstances, necessaries, was left to the jury, who found for 
the plaintiff as to both of the articles above mentioned. They 
found for the defendant as to some other articles which it is con- 
sequently not necessary to notice. A rule nisi was obtained in the 
Court of Exchequer to enter a nonsuit or reduce the verdict pur- 
suant to the leave reserved, or for a new trial on the ground of the 
improper rejection of evidence. 

The rule was by the majority of the Court of Exchequer made 
absolute, to reduce the damages to 25?., the value of the studs, thus 
deciding that there was no evidence on which the jury could find 
that it was necessary for the infant to buy on credit a goblet for 
the purpose of making a present, but that there was evidence on 
which they might find that it was necessary for him to buy such 
studs as are above described, and the rule for a new trial on the 
ground of the rejection of evidence was discharged. Bramwell, B., 
dissented from this judgment, as in his opinion there was no 
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1868 evidence to go to the jury ; and the evidence rejected was admis- 
sibla 

On. appeal, therefore, there are two questions raised before us : 
first, whether there was evidence on which the juiy might properly 
find that both or either of those articles were necessaries, on the 
determination of which depends whether the verdict should be 
restored to a verdict for the whole amount of 40/. 15«., or stand 
reduced to 251.^ or be altogether set aside and a nonsuit entered. 
Secondly, whether the evidence offered was admissible ; the deter- 
mination of which only affects the question whether there should 
be a new trial or not. 

The general rule of law is clearly established, and is that an 
in£Buit is generally incapable of binding himself by a contract. To 
this rule there is an exception introduced, not for the benefit of the 
tradesman who may trust the infant^ but for that of tiie infant 
himself. This exception is that he may make a contract for 
necessaries. And as is accurately stated by Parke, B., in Peters v. 
Fleming (1), " From the earliest time down to the present the 
word neoessaries is not confined in its strict sense to such articles 
as were necessary to the support of life, but extended to articles fit 
to maintain the particular person in the state, station and degree 
in life in which he is ; and therefore we must not take the word 
necessaries in its unqualified sense, but with the qualification above 
pointed out. Then the question in this case is whether there was 
any evidence to go to the jury that any of these articles were of 
that description." In the present case the first question is whether 
there was any evidence to go to the jury that either of the above 
articles was of that description. Such a question is one of mixed 
law and fact; in so far as it is a question of fact it must be deter- 
mined by a jury, subject no doubt to the control of the Court, who 
may set aside the verdict and submit the question to the decision 
of another jury; but there is in every case, not merely in those 
arising on a plea of infancy, a preliminary question which is one 
of law, yiz.f whether there is any evidence on which the jury could 
properly find the question for the party on whom the onus of proof 
lies. If there is not, the judge ought to withdraw the question 
from the jury and direct a nonsuit if the onus is on the plaintiff 
(1) 6 M. & W. at p. 46. 
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•or direct a verdict for the plaintiff if the onus is on the defendant. 
It was formerly considered necessary in all cases to leave the ques- 
tion to the jury if there was any evidence, even a scintilla, in sup- 
port of. the -case; but it is now settled that the question for the 
judge (subject of course to review) is, as is stated by Maule, J., in 
Jewdl V. Farr (1), not whether there is literally no evidence, but 
whetiier there is none that ought reasonably to satisfy the jury 
that the fact sought to be proved is established. In Toomey v. 
London and Brtghion Bailway Company(2)y Williams, J., enimciates 
the same idea thus : " It is not enough to say that there was some 
evidence. ... A scintilla of evidence . . . clearly would not justify 
tlie judge in leaving the case to the jury. There must be evidence 
on which they might reasonably and properly conclude that there 
was negligence," — the fact in that case to be established. And in 
Whedton v. Eardiriy (3), in the considered judgment of the majority 
•of the Court, it is said, " The question is, whether the proof was 
such that the jury would reasonably come to the conclusion " that 
the issue was proved. "This/* they say, " is now settled to be the 
real question in such cases by the decisions in the Exchequer 
Chamber, which have in our opinion so properly put an end to 
what had been treated as the rule, that a case must go to the jury 
if there were what had been termed a scintilla of evidence." In 
this Lord Campbell agreed, though differing as to the result (4) 
And taking that as the proper test, we think that there was not in 
this case evidence on which the jury could reasonably find that it 
was necessary for maintaining the defendant in the station of life 
in which he moved, either that he should give goblets to his 
friends or wear shirt-buttons composed of diamonds and rubies 
-costing 12Z. IO5. a piece. 

AVe must first observe that the question in such cases is not whe- 
ther the expenditure is one which an infant^ in the defendant's 
position, could not properly incur. There is no doubt that an 
inliint may buy jewelry or plate, if he has the money to pay and 
pays for it But the question is whether it is so necessary for the 
purpose of maintaining himself in his station that he should have 
these articles, as to bring them within the exception under which 

(1) 13 C. B. at p. 916. (3) 8 E. tfe P. at p. 2G2. 

(2) 3 C. B. (N.S.) at p. ICO. (4) See 8 E. & B. at p. 26C. 
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an infant may pledge his credit for them as necessaries. The Lord 
Chief Baron, in his judgment, questions whether under any circum- 
stances it is competent to the judge to determine as a matter of 
law, whether particular articles are or are not to be deemed neces- 
saries suitable to the estate and condition of an infant, and whether, 
if in any case the judge may so determine, his jurisdiction is not 
limited to those cases in which it is clear and obvious that the 
articles in question not merely are not, but caimot, be necessaries 
to any one of any rank, or fortune, or condition whatever ? This is 
an important principle which, if correct, fully supports the judg- 
ment below, but we cannot assent to it. We quite agree that the 
judges are not to determine facts, and therefore where evidence is 
given as to any facts the jury must determine whether they believe 
it or not. But the judges do know, as much as juries, what is the 
usual and normal state of things, and consequently whether any 
particular article is of such a description as that it may be a ne- 
cessary under such usual state of things. If a state of things 
exist (as it well may) so new or so exceptional that the judges do 
not know of it, that may be proved as a fact, and then it will be 
for the jury under a proper direction to decide the case. But it 
seems to us that if we were to say that in every case the jury are 
to be at liberty to find anything to be a necessary, on the ground 
that there may be some usage of society, not proved in evidence 
and not known to the Court, but which it is suggested that the jury 
may know, we should in effect say that the question for the jury 
was whether it was shabby in the defendant to plead infancy. 

We think the judges must determine whether the case is such as 
to cast on the plaintiff the onus of proving that the articles are 
within the exception, and then whether there is any sufficient evi- 
dence to satisfy that onus. In the judgment of Bramwell, B. in 
the Court below, many instances are put well illustrating the 
necessity of such a rule. It is enough for the decision of this 
case if we hold that such articles as are here described are not 
prima facie necessary for maintaining a young man in any station 
of life, and that the burthen lay on the plaintiff to give evidence 
of something peculiar making them necessaries in this special case, 
and that he h«is given no evidence at all to that effect. 

The cases will, we think, be found to be quite consistent with 
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this view. In Peters y. Fleming (1), the Court took judicial notice 186S 
that it was prima facie not unreasonable that an undergraduate at Bysbr 
college should have a watch, and consequently a watch chain, and w^qmbwell. 
that therefore it was a question for a jury whether the watch chain 
supplied on credit in that particular case was such a watch chain 
as was necessary to support himself properly in his degree. In 
laying down the law as to the particular case, Parke, B., says (2) : 
" All such articles as are purely ornamental are to be rejected, as 
they cannot be requisite for any one.'* Possibly there may be 
exceptional cases in which things purely ornamental may be neces- 
sary. In such a state of things as we believe existed at the close 
of the last century it might have been a question for a jury whether 
it was not necessary, for the purpose of maintaining his station, for 
a young gentleman moving in society to purchase wigs and hair 
powder ; but as a general rule, and in the absence of some evidence 
to shew that the usages of society required the use of such things, 
we think the rule laid down in Peters v. Fleming (2) is correct. 
It was approved of in Wharton v. Mackenzie (3), where Coleridge, 
J., says (4), that in some cases, it must be for the judge to decide 
the question. Where evidence is given, as he observes, of excep- 
tional circumstances, the ease must go to the jury with proper direc- 
tions, but in the absence of any explanation the Court will decide. 
So in Brooker v. Scott (5), Parke, B., during the course of the 
argument, says (6) : " Prima facie, these articles are not necessaries 
under the circumstances, and the tradesmen must shew them to be 
so ;" and in giving judgment he says (7) : " If there had been any 
explanation of the circumstances under which they were supplied, 
it might possibly have varied the case, but no explanation what- 
ever is given of them ;" and on that ground a nonsuit was entered. 
No doubt there are many cases in which the Court have held that 
such evidence had been given, and that the case could not be with- 
drawn from the jury, several of which are cited by the Lord Chief 
Baron in his judgment, but none in which it is laid down that the 
Court is bound to consider itself ignorant of every usage of mankind, 
and therefore bound, in the absence of all evidence on the subject, 

(1) 6 I^L tfe W. 42. (4) 5 Q B. at p. 612. 

(2) 6 M. & W. at p. 47. (o) 11 M. & W. 67. 

(3) 5 Q. B. 606. (6) 11 M. & W. at p. 68. 

(7) 11 M. & W. at p. 69. 
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1868 to take the opinion of a jury as to whether it is not so necessary for 
Rtdxr ^ gentleman to wear solitaires of this description, that, though an 
WoMFWELL ^^f*^^» ^® must obtain them on credit rather than go without. 

There is, no doubt; a possibility in all cases where the judges 
liave to determine whether there is evidence on which the jury 
may reasonably find a fact, that the judges may differ in opinion, 
and it is possible that the majority may be wrong. Indeed, when- 
ever a decision of the Court below on such a point is reversed, the 
majority must have been so either in the Court above or the 
Court below. This is an infirmity which must affect all tribnnal& 
But in the present case we do not think any such case has ans^i, 
for we do not understand any of the judges to proceed on the 
ground that they think that, in fact, the solitaires of this expensive 
character were shirt buttons really got for utility, and that the 
degree of ornament was only accidental, or that the jury were not 
wrong if they so found, but on the ground that it was not a ques- 
tion for the Court at all. 

Taking this view of the law and facts, it follows that the judg- 
ment should be reversed, and a nonsuit entered. It becomes 
therefore unnecessary to decide whether the evidence tendered was 
properly rejected or not. That is a question of some nioety, and 
the authorities are by no means uniform. In Bainbridge t. Pick- 
ering (1) the Court of Common Pleas seem to have acted on a 
principle which would make the evidence admissible. In Bray- 
shaw V. Eaion (2), Bosanquet, J., treats it as clearly admissible, 
and on those authorities the Court of Queen's Bench (then consist- 
ing of Blackburn, J., and Mellor, J.) acted in Foster v. Redgrave. (3) 
There is much to be urged in support of .the view taken by the 
majority in the Court below, and we desire not to be understood as 
either overruling or affirming that decision. If ever the point 
again arises, the court before which it comes must determine it on 
the balance of authority and on principle, without being fettered by 
a decision of this Court. 

Judgment reversed^ and a nonsuit entered. 

Attorney for plaintiff: Edmund F. Davis. 
Attorney for defendant : Henry TyrreU. 
(1) 2 Wm. Bl. 1325. (2) 7 Scott, 183. (3) Ante p. 35, u. (8) 
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HARROP AND Another v. HIRST. 1868 

AcUcn/or Infringement of Legal Bight — Bight of Action without actual Damage ^^' "^ 
— Act done by One in derogation of right of another — Bight of Inhabitants 
of a District to have Water from a Spout in a Jlighway-^Ahstraction hy 
Biparian Otvner, 

The plaintiffs, in common with the other inhabitants of a particular district, 
enjoyed a customary right at all times to have water from a certain spout in a 
highway in the district for domestic purposes. The defendant, a riparian owner 
on the stream whereby the spout was supplied with water, on various occasions 
prevented such lai^e quantities of water from reaching the spout as to render what 
remained insufficient for the needs of the inhabitants. The plaintiffs had not 
themselves ever suffered any actual personal damage or inconvenience : — 

Held, that an action for diverting the water was maintainable without proof of 
4iny actual personal damage, inasmuch as the act of the defendant might, if 
repeated often enough without interruption, furnish evidence in derogation of the 
plaintiffs' legal rights. 

Declabation, that from time whereof the memory of man is 
not to the contrary there was of right and still is a certain pnUic 
Avaterspont in a public highway called Kiln Lane, within the dis- 
trict of Tamewater, in the parish of Saddleworth, in the West 
Biding Diyision of the county of York, and during aU that time 
the water of a certain spring of right flowed and of right ought to 
flow from the said spring along a certain watercourse to the said 
spout, and by an ancient and laudable custom and usage of the 
said district the inhabitants thereof, for the time being, were and 
are entitled to take and use water from the said spout for culinary 
and other domestic purposes to be used in their respective dwelling 
houses for the more convenient use and occupation thereof; that 
the plaintifis were inhabitants of the district, and in joint occupa- 
tion of a dwelling house within it, and were as such inhabitants 
entitled to take and use water from the spout for culinary and 
other domestic purposes; yet the defendant, well knowing the 
premises, on divers days wrongfully diverted large quantities of 
water which ought and otherwise would have flowed along the 
said watercourse into the said spout, whereby the said spout be- 
came insufficiently supplied with water for the purposes aforesaid, 
4ind the plaintifis were hindered from using the water to which 
they were entitled, and were put to expense and inconvenience. 
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1868 [In a second count the plaintiffs claimed the same privileges as 

Hamop i^ the first count, by virtue of a private, and not a customary, 
right] 

Pleas: 1. Not guilty. 2. To the first count, traverse of the 
existence of the water spout, and the flow of the water in the manner 
and for the purposes therein alleged. 3. To the same, traverse of 
the custom or usage of the district. 4. To the same, traverse that 
the plaintiffs were entitled to take and use water from the spout. 

[There were further pleas to the second count, traversing tlie 
material averments in it, and to the whole declaration, of leave and 
license, and the statute of limitations.] 

Issue thereon. 

The cause was tried at the Leeds summer assizes, 1868, before 
Bramwell, B., when the customary right of the plaintiffs in common 
with the other inhabitants of the district of Tamewater to take and 
use water from the spout in question for culinary and other 
domestic purposes was proved. It was also proved that at various 
times the defendant, who was the riparian owner of the property 
through which the stream whereby the spout was supplied passed, 
had abstracted water in such quantities as to render what remained 
insufficient to meet the exigencies of the inhabitants. Certain of 
the inhabitants of the district had on different occasions gone to 
draw water and had found none, but the jury, while affirming the 
existence of the alleged right, and the infringement of it from time 
to time by the defendant, found that the plaintiffs had never them- 
selves suffered any actual personal damage either by loss of time 
or money, and had not been put to any sensible or substantial in- 
convenience of any sort by the defendant's acts. A verdict was, 
under these circumstances, entered for the plaintiffs, damages 40«., 
with leave to move to enter a nonsuit. 

A rule was obtained accordingly, on the ground that the plain- 
tiffs had not sustained any actionable damage. 

Field, Q,C.y and A. Wills, shewed cause. The plaintiffs' rights 
have been infringed, and they are entitled to recover without shew- 
ing any special damage. No indictment could be maintained 
against the defendant, and the case therefore does not come under 
the rule which provides that where an indictment is maintainable,. 
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no person, except one specially injured over and above the rest of 1868 
the Queen's subjects, can maintain an action. Here the defend- habbop"" 
ant has done an act which, if repeated without restraint, might 
eventually deprive the plaintiffs of their right to the customary 
flow of water from the spout for domestic purposes: Wood v. 
Wavd (1) ; WesRmry v. Fowel^ cited in Fineux v. Eovenden (2), 
Beg. V. Thrower (3) ; Austin's Case, (4) 

[Martin, B. The test is, whether the doing of the acts com- 
plained of would, if continued, bar another person's legal right. If 
it would, then according to the principle laid down in the note to 
MeUor v. Spaieman (5), an action is maintainable without proof of 
individual damage.] 

That is the true rule, and has been acted on in many cases. See 
MarzeUi v. Williams (6), Bower v. HiU (7), Embrey v. Ower^ (8), 
Sampson v. Eoddinott. (9) 

Price, Q.C, and Eemplay, in support of the rule. This is not an 
action by one riparian proprietor against another, but by one of the 
public against a riparian owner. It is not denied that the defend- 
ant did diminish the flow of water on various occasions to an appre- 
<;iable extent, but that circumstance does not give a person who 
has suffered no particular damage a right of action against him : 
Addison on Torts, 2nd ed., p. 58. If the defendant had committed 
an indictable nuisance, then it is conceded that no action would lie 
without special damage. But although the act done could not be 
made the subject of indictment, the question whether an action is 
maintainable or not must be determined by analogous principles. 
No right could be gained against the plaintiffs by the occasional 
diminution of the supply of water, and unless the act done is in 
derogation of the rights of some ascertained individual, it is not 
actionable unless particular damage is shewn : Mayne on Damages, 
256, 257 ; Pindar v. Wadsvoorih (10) ; Edbson v. Todd. (11) 

Eelly, C.B. The plaintiffs claim, with other persons, inhabit- 

(1) 8 Ex. 748. (6) 1 B. & Ad. 415. 

(2) Cro. Eliz. 664. (7) 1 Scott, 526. 

(3) 1 Ventr. 208 ; 3 Keb. 28. (8) 6 Ex. 353 ; 20 L. J. (Ex.) 212. 

(4) 1 Ventr. 189. (9) 1 C. B. (N.S.) 590. 

(5) 1 Wms. Saund. 346, a. (10) 2 East. 154. 

(11) 4 T. R. 71. 
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1868 ants of the same district as tliemselyes, & right to a continuous 
Habbop flow of water for domestic purposes &om a spout situated in the 
H^'gj^ street of Tamewater, in the parish of Saddleworth, in the West 
Biding of Yorkshire. The defendant is the occupier and owner of 
certain land through which the stream in which the spout is de- 
pendent for its supply of water, flows ; and he has from time to 
time abstracted water from the stream, to such an extent as to 
render the amount which reaches the spout to be sometimes insuf- 
ficient for the supply of the whole district entitled to make use or 
it It did not appear, however, at the trial that the plaintiffs 
themselves had ever suffered any actual personal inconvenience 
from the want of water, and the question is, whether, under these 
circumstances, an action is maintainable at their suit — ^in other 
words, does such an action lie without proof of any actual personal 
and particular damage ? I think it is clear on the authorities, and 
especially on the case of Wedhury v. Powd, dted in Fineux v^ 
Hovenden (1), that such an action is maintainable. It was there 
determined that where the inhabitants of Southwark had a com- 
mon watering {dace, and the defendant stopped it^ the plaintiff, 
being an inhabitant, might bring an action on the case, there* 
being no other remedy but by action; and the action was accord- 
ingly held maintainable without actual and particular damage to- 
the plaintiff. Now in this case, when the nature of the right 
alleged, and of, the infringement complained of, is looked at, viz., the 
right to the flow of the water, and its abstraction in appreciable 
quantities from time to time, one cannot but see that the effect of 
repeated acts of abstraction might furnish the foundation of a 
claim of right in the defendant, in derogation of the rights of the 
plaintiffs and the other inhabitants of the district, and render those 
rights valueless. It is conceded that any inhabitant who had suf- 
fered actual damage from want of water coidd maintain an action 
for the injury done him. But that actual damage is not in such 
a case a necessary ingredient, is established by the passage cited 
by my Brother Martin from 1 Wms. Saunders, 346 (a), in the note 
to MeUor v. Spaieman, where it is laid down that a commoner may 
have an action on the case without proving any specific injury to- 
himself against a person wrongfully depasturing cattle on the com- 

(I) Cro. Eliz. 664. 
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mon; and the author observes: — "The law considers that the 1868 
riffhi of the commoner is injured by such an act, and therefore harrop 
allows him to bring an action for it to prevent a wrong-doer from „*• 
gaining a right by repeated acts of encroachment For wherever 
any act injures another's right, and would be evidence in future in 
favour of the wrong-doer, an action may be maintained for an 
invasion of the right without proof of any specific injury." The 
proposition there laid down amounts to this, that wherever one 
man does an act which, if repeated, would operate in derogation of 
the right of another, he is liable to an action without particular 
damage at the suit of the person whose right may be affected. 
Among the authorities in support of this proposition may be men- 
tioned Bower v. HiS (1), an action for obstructing the plaintiff's 
right of way by the erection of a timnel, where Tindal, C.J., thus 
expresses himself: " The erection of the tunnel is to be considered 
as a permanent obstruction to the plaintiff's right, and therefore an 
injury to the plaintiff, even though he receive no immediate 
damage thereby. The right of the plaintiff to this way is injured, 
if there is an obstruction in its nature permanent. If acquiesced 
in for twenty years, it would become evidence of an abandonment 
and renunciation of the right of way. That is the ground on 
which a reversioner is allowed to bring his action." If, then, the 
defendant in this case, being the owner of lands through which the 
stream supplying the spout flows, abstracted the water from time 
to time in such quantities as not to leave enough to meet the exi- 
gencies of the inhabitants of the district, he did an act which 
might be used hereafter as evidence of a right in derogation of the 
rights of the inhabitants, among whom were the plaintiffs. There- 
fore, although they themselves suffered no personal or particular 
actual damage, I am of opinion that they are entitled to maintain 
this action. This rule must accordingly be discharged. 

Martin and Bramwell, BB., concurred. 

Chanxell, B. I am of the same opinion. It is conceded that 
where an indictment may be maintained there is no remedy by 
action without proof of individual damage. But the same prin- 
ciple does not apply where the Injury complained of is not one 

(1) 1 Scott, 52G. 
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1868 affecting the public generally, but only a particular class or section 
Habbop of persons. It is also conceded that the infringement of a right 
HmsT. furnishes a cause of action, but it is said there must be damage of 
some sort proved, particular to the person who sues. Now here the 
jury have found that the inhabitants of the district in question, and 
the plaintiffs among them, have a right, and also that the defendant 
has at times interfered with that right, but they have also found 
that the plaintiffs have personally suffered no loss either pecu- 
niarily or by waste of time in going to fetch water in vain, or 
otherwise. Neither in time nor money have they incurred any 
appreciable inconvenience. It is, however, admitted that any in- 
habitant who had actually been injured by the circumstance that 
the supply of water had been lessened might have maintained an 
action. But it appears to me that the mere fact of abstracting 
from time to time the supply of water to which the inhabitants 
of the district were justly entitled might furnish some evidence in 
derogation of the rights of those inhabitants, whether on this or 
that particular occasion they suffered actual damage or not. On 
that ground I think the plaintiffs are entitled to recover in this 
action,— on the ground, that is to say, that the act of the defend- 
ant was one which derogated, or might hereafter derogate, from 
their legal right. Therefore this action at their suit is maintain- 
able, in my opinion, without proof of actual individual loss or incon- 
venience, and the rule must be discharged. 

Bule discharged. 

Attorneys for plaintiffs : Learoyd & Blehy. 
Attorneys for defendant : Johnson & WeaiheraUs. 



VOL. IV.J MIOH. TEEM, XXXII VIOT. 49 



[IN THE EXCHEQUER CHAMBER.] 1868 

Dec. 3. 
NUSSERWANJEE BOMANJEE MODY and Othbbs v. GREGSON 

AND OtHEBS. 

Contract of Sale^-SaU of Goods hy Sample — Warranty of Merchantable Quality, 

The defendants, manufacturers, contracted to supply to the plaintiffs a quantity 
of grey shirtings according to sample, each piece to weigh 7 lbs. Goods were 
delivered and accepted according to sample and of the agreed weight; but it 
was afterwards discovered that the weight was made up by introducing into the 
fabric 15 per cent, of china clay, which rendered the goods unmerchantable. The 
presence of the china clay could not be discovered by an ordinary examination 
of the sample. In an action against the defendants for breach of an implied 
warranty of merchantable (quality : — 

Held, that, in the absence of a sample, a warranty of merchantable quality 
would have been implied; that the selling by sample excluded that implied 
warranty only with respect to such matters as could be judged of by the sample, 
and that the action was therefore maintainable. 

Bill of exceptions tendered by the defendants to the ruling ol 
Bramwell, B., at the trial of the cause at Guildhall on the 9th of 
December, 1867. 

June 22. The case was argued by Sir O. Honyman, Q,C. (J. A. 

EusseUy Q.C., mth him), for the plaintiffs; and by Manisty, Q,0. 

(Kemplay with him), for the defendants. The pleadings and facts 

are sufficiently stated in the judgment of the Court. In addition 

to the cases there referred to. Shepherd v. Pyhua (1), Brown v. 

Edgington (2), Wieler v. Schilizzi (3), Emmerton v. Matthews (4), 

and 2 Kent. Com. p. 608 (7th ed.), were cited for the plaintiffs ; 

and Broom's Leg. Max. p. 706 (3rd ed.). Chanter v. Hopkins (5), 

and Bluett v. Osborne (6), for the defendants. 

Cur. adv. vult. 

Dec. 3. The judgment of the Court (Willes, Blackburn, 
Keating, Montague Smith, and Lush, JJ.) was delivered by 

Willes, J. This case came before the Court upon a bill of 
exceptions tendered to the direction of Bramwell, B., at the trial. 
The action was for a breach of an alleged contract that, in con- 

(1) 3 M. & G. 868. (4) 7 H. & N. 586 ; 31 L. J. (Ex.) 139. 

(2) 2 M. & G. 279. (5) 4 M. & W. 399. 

(3) 17 C. B. 619 ; 26 L. J. (C.P.) 89. (6) 1 Stark. 384. 

Vol. IV. E 3 
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1868 sideration that the plaintiffa would agree to buy of the defendants 
MoDT 2500 pieces of a certain kind or description of grey shirting at an 
GBMfloir ^o^®®^ price, the defendants promised the plaintiffs to deliver 
the same within an agreed period, and that the same, when so 
delivered, should be of merchantable quality and in merchantable 
condition. The alleged breach of contract was, that the goods 
when delivered were not of merchantable quality and in merchant- 
able condition. The defendants by their pleas denied the contract 
and the breach of it. 

At the trial the facts as collected from the record appeared to be 
as follows : — The plainti£b were a firm carrying on business through 
their manager in London, and the defendants were manufacturers 
and sellers of grey shirting. The plaintiffs' manager for them 
instructed Calvert, a commission agent in Manchester, to buy 
2500 pieces of grey shirting, and he, on the 24th of December, 
1863, received a sample of grey shirting from McConnell & Hard- 
field, commission agents of Manchester, who were the defendants' 
agents for the sale of that article there. On the 29th of the same 
month he purchased of the defendants, through their agents, 2500 
pieces of grey shirting according to the sample, at 18s. 6d. per 
piece, to be delivered within a certain specified period, and each 
piece to be of 7 lbs. weight. The defendants, who were themselves 
the manufacturers of the shirting, delivered to the plaintiffs' agent, 
under the contract, at different times a quantity of grey shirting, 
some pieces of which were rejected upon various grounds, and 
replaced by others, and the plaintiffs' agent ultimately accepted 
on their behalf 2500 pieces as being according to the sample. At 
the time he examined and accepted the goods he could not tell 
whether any material had been put into them to increase their weight, 
nor whether any foreign ingredient other than the usual and ordi- 
nary amount of size had been introduced into them in the process of 
manufacture. The plaintiffs shipped the goods to Calcutta, where 
it was discovered that china clay to the extent of more than 15 per 
cent, of the weight had been introduced into them by the defend- 
ants in the process of manufacture, for the purpose only of making 
them weigh 7 lbs. (the weight contracted for), which they otherwise 
would not, and that by reason of such introduction the goods were 
unmerchantable. It does not appear to have been proved dis- 
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tinctly either that the sample did or that it did not contain the 1S68 
same percentage of china clay as the bulk delivered ; it may pro- modt 
bably be inferred that it did, from the statement that, by the q,^|^jj 
examination of the sample in the ordinary and accustomed way, 
the introduction of the china clay into the manufacture could not 
be discovered and was not known to the plaintiiTs. 

In this state of &cts it was insisted that the defendants were 
entitled to the verdict, "upon the ground that, upon a sale of 
goods by sample, no warranty that they were merchantable could 
be implied," The learned judge, however, directed the jury, that 
"in the circumstances hereinbefore stated, if the goods in question 
were bought and sold by sample, and accorded with the sample, 
still there was an implied warranty that they were merchantable 
as to such matters as could not be judged of by sample, as there 
would be if bulk were inspected, and the defect could not thereby 
be ascertained," and that, if they believed the evidence, they ought 
to find for the plaintiffs: whereupon the defendants* counsel ex- 
cepted to the direction " upon the ground that the said Baron 
ought not to have directed the jury that if the goods in question 
were bought and sold by sample, and accorded with the sample, 
still there was an implied warranty that they were merchantable 
as to such matters as could not be judged of by sample, as there 
would be if bulk were inspected, and the defect could not thereby 
be ascertained." The jury found for the plaintiffs. 

I have been thus particular in stating the course taken at the 
trial, in order to shew that no objection of formal variance between 
the evidence and the count can be relied upon for the defendants ; 
of course no such objection could have been thought of at the trial, 
because it would at once have been removed by amendment ; and 
the defendants can, therefore, in this Court only rely upon the 
substantial objection, that a sale by sample excludes the implied 
warranty that the goods are merchantable, even though their being 
unmerchantable results from the admixture by the seller of foreign 
materials for appearance or cheapness sake, of which admixture 
the sample gives no notice or means of knowledge to a purchaser 
of ordinary diligence ; or, as the defendants in terms insisted at 
the trial, that "upon a sale of goods by sample no warranty that 
they were merchantable could be implied." 
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1868 The sale under consideration was an ordinary mercantile sale of 

^^ manufactured goods, under the description of pieces of grey shirt- 
ing, weighing 7 lbs. a piece, and according to the general rule of 
law acted upon by Lord EUenborough in Oardiner y. Qraj/ (1), 
and elaborately commented upon in the judgment of the Court 
of Queen's Bench, delivered by Mellor, J. in Jones y. Jusi (2), 
where the authorities are collected and reviewed, had there been 
no sample, the purchasers not having had an opportunity of in- 
specting the bulk so as to judge of it for themselves, would have 
been entitled to receive, not grey shirting of any particular quality, 
fineness, or make, but merchantable grey shirting of the specified 
size and weight. " In every contract to supply goods of a specified 
description which the buyer has no opportunity to inspect, the 
goods must not only in fact answer the specific description, but 
must also be saleable or merchantable under that description. In 
the words of Lord EUenborough in Gardiner v. Oray, * Without 
any particular warranty this is an implied term in every such con- 
tract' (3) 

This rule of law entitling the purchaser in an ordinary commer- 
cial bargain for the supply of goods, not specific or agreed upon at 
the time but described generally as of a designated sort, to receive 
merchantable goods of that sort, is founded upon an obvious inference 
from the character of the transaction, that the parties are dealing 
not for the mere semblance or shadow of the thing designated, but 
for the thing itself as commonly understood in commerce, with the 
essential qualities which make it worth buying to a person who 
wants an article of that designation ; in other words, that the buyer 
and seller, in the absence of anything to shew an intention to the 
contrary, must be taken as intending to buy and sell respectively 
a merchantable article of the designated kind. 

And " in the circumstances " of this case, to which the direction 
of the learned judge refers, and must be construed as limited, there 
would (in the absence of a sample) have been special reasons for 
applying the general rule in favour of the buyers ; because the 
sellers were the manufacturers of the goods, and it was their act of 
introducing the china clay, a foreign ingredient, for the purpose 

(1) 4 Camp. 144, 145. (2) Law T^cp. 3 Q. B. 197. 

(3) Law Rep. 3 Q. B. at p. 205. 
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only of making the apparent weight of each piece up to the 7 lbs. ^^68 
stipulated for by the buyers, that made the goods unmerchantable. Modt 

Did then, under these circumstances, the fact of the sale being GRBoaoir. 
by sample negative the implied term that the goods should be 
merchantable ? That must depend upon the intention and object of 
the parties in using a sample ; and the object and use of either in- 
spection of bulk or sample alike are to give information, disclosing 
directly through the senses what any amount of circumlocution 
might fail to express. It seems difficult, therefore, to ascribe any 
greater eflfect to a sample in excluding implication, than would be 
ascribed to express words in the contract giving, so far as words 
could give, the same amount of information, and as to such words, 
the doctrine that an express provision excludes implication (ex- 
pressum facit cessare tacitum) does not affect cases in which the 
express provision appears, upon the true construction of the con- 
tract, to have been superadded for the benefit of the buyer ; as in 
Biffge v. Parkinson (1), where a warranty, that the provisions sold 
should pass the inspection of the East India Company, was held 
not to exclude the implied warranty of merchantableness. 

Doubtless, even in cases where but for the use of a sample there 
would be an implied term that the bulk was of a certain quality, 
the use of a sample, which to a person of ordinary diligence and 
experience would disclose the want of that quality, negatives the 
implication, because it expresses to the buyer a different intention 
on the part of the seller ; as in the case of sales of damaged or 
adulterated or otherwise inferior goods by a sample shewing that 
they are of such character. 

And there are other cases in which the sample is given, whether 
by buyer or seller, under circumstances which make it the only 
description of the thing to be supplied, and so to constitute the 
only touchstone of the contract. If, for instance, a person dealing 
in some white mineral, of which he had found a vein, were to pro- 
duce a sample and sell by the general description '' the stuff of 
which this is a sample," he would only be bound to deliver stuff 
the same as the sample, although it should turn out to be unmer- 
chantable and worthless. In such a case the buyer has not stipu- 
lated for anything but stuff identical with the sample, whatever it 
(1) 7 H. & N. 955, 31 L. J. (Ex.) 301. 
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1868 might turn ont to be ; and the result is the same as if there had 
MoDT been simply a purchase of so mnch of the white mineral itself as 
Gbkson. i* l*y> without any designation of kind or quality. 

But suppose that the contract had been for the sale of so much 
china clay or other designated substance known in commerce, 
according to a sample produced by the seller, which gave the 
buyer no information that the stuff to be supplied was not of the 
designated description, and afterwards upon deliyery the article, 
for some defect which could not be discovered in the sample, 
turned out upon trying to use it in bulk to be unmerchantable, by 
reason of the admixture of a foreign substance ; or suppose flour 
sold by sample and on delivery found to be mixed with a white 
earth, which at once increased the weight and made the bulk un- 
wholesome, or unable to rise in baking, and so unmerchantable ; 
or brandy sold by sample coloured with some new stuff which 
turned out to be a violent purgative, but the effect of which could 
not be discovered by tasting in the usual way without swallowing, 
or which did not act until after the bargain was complete, — what 
is the law of such cases ? 

This question may arise in various states of fact, as to many of 
which the law has been already settled by decided cases, no one of 
which applies in terms to the present. 

The first state of circumstances already dealt with by decision is 
that of a sale by sample of goods, in which, unknown to the seller 
and buyer, there was a defect, by reason of a fraudulent act of the 
producer of the goods done to increase the apparent weight, such 
defect not being discoverable by the sample, though it afterwards 
developed heat in the bulk so as to make it unmerchantable. That 
was the case in Parkinson v. Lee (1), where there was a sale of 
hops by sample, which the grower had fraudulently watered in 
order to increase their weight. This fact was unknown to the 
seller though the fraud was of a sort known in the trade, and of 
this both buyer and seller was aware. The sample being taken 
from the centre of the pocket and exposed to the air did not suffer 
from the damp, and it would not be discovered in the bulk until 
it was disclosed by the gradual process of heating. The hops were 
bought in January, and delivered on the 8th of July. By the end 

(1) 2 East, 314. 
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of July the effects of the heating were apparent in all the pockets ; 1868 
one of them was found to be unsaleable a few days after delivery, mody 
and the rest between that time and the 18th of October following, q^boson 
The jury found that the bulk answered in fact to the sample at 
the time of the sale without &aud, and that the seller had then no 
knowledge of the latent defect of the commodity. They, however, 
found for the plaintiff under the direction of the judge, upon the 
count alleging an implied warranty of merchantableness. That 
direction, which certainly went a very long way when it is con- 
sidered that, as the sample was sound and the bulk answered the 
sample at the time of the sale, the hops must have been good at 
that time, was overruled by the Court, and a new trial granted 
upon the ground, that '^ the buyer had bought the pockets upon 
samples fairly taken in the usual way, and the seller merely sold 
what he had before bought upon the same mode of examination.'' 
Lawrence, J., in delivering judgment, said (1) : " I know of no 
authority which makes the seller liable for a latent defect where 
there is no fraud, and no representation was made by him on the 
subject to induce the buyer to take the thing. In 1 EoU Abr. 90, 
P. 3, it is said, that if a merchant sell cloth to another, knowing it 
to be badly fulled, an action on the case in nature of deceit lies 
against him, because it is a warranty in law. But there is no 
authority stated to shew that the same rule holds if the commodity 
sold have a latent defect, not known to the seller." So that in 
Parkinson v. Lee (2) (the authority most relied upon for the de- 
fendants) the sample was fair, the bulk purchased was ascertained 
and existing, it did, at the time the bargain was made and tlie 
property passed, in fact answer the description in the contract, 
and was the very thing bargained for, and the secret defect which 
afterwards developed itself, and made the bulk unmerchantable, 
was not known to the seller nor caused by any act of his. 

Another class of cases is that of goods bought under a specified 
commercial description, either by sample, or even after inspection 
of bulk. In such cases it is an implied term, notwithstanding the 
sample or inspection, that the goods shall reasonably answer the 
specified description in its commercial sense. The sample in such 
cases is looked upon as a mere expression of the quality of the 
(1) 2 East, at p. 322. (2) 2 East, 314. 
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1868 article, not of its essential character, and notwithstanding the bulk 
MoDT ^ fairly shewn, or agree with the sample, yet if from adulteration 
or other causes not appearing by the inspection or sample, though 
not known to the seller, the bulk does not reasonably answer the 
description in a commercial sense, the seller is liable. Thus in 
Nichols V. Qodia (1) where the sale was of foreign refined rape-oil, 
warranted only equal to sample, the jury found that the oil ten- 
dered was the same as the sample, but that it was not ^^ foreign 
refined rape-oil," but a mixture of foreign refined rape-oil and 
another oil ; it was held by the Court of Exchequer that the sample 
must be considered as referring to quality only, and could not con- 
trol tlie contract in respect of the essential character of the article 
to be delivered. As Pollock, C.B., said: "It is not exactly a 
warranty ; but if a man contracts to buy a thing he ought not to 
have something else delivered to him." And for like reasons, in 
Joding v. Kingsford (2), upon a sale of ** oxalic acid, quality ap- 
proved," after examination of samples and inspection of bulk, the 
bulk upon trial in use proved inferior, and being chemically tested 
appeared to have been adulterated with 10 per cent, of sulphate of 
magnesia, so as that, in the opinion of the jury, it was not what in 
commercial language might properly be said to come under the 
denomination of oxalic acid. The seller in that case, although he 
knew nothing of the adulteration, was held liable by the Court of 
Common Pleas. These cases were approved of in Jones v. Just (3) 
by the Court of Queen's Bench, and they establish beyond question 
that neither inspection of bulk nor use of sample absolutely ex- 
clade an inquiry whether the thing supplied was otherwise in 
accordance with the contract, and that if the sellers in this case 
had agreed to deliver merchantable grey shirting according to a 
sample, not disclosing that it was unmerchantable by reason of the 
mixture of china clay, they would have been liable. 

The question, therefore, is whether the facts of the case shewed 
that the contract was for merchantable grey shirting ; and this must 
depend upon the fair inference to be drawn from the contract itself, 
and the circumstances under which it was made, so far as they are 
relevant to explain it. The goods were not specified, nor ascer- 

(1) 10 Ex. 191 ; 23 L. J. (Ex.) 314. (2) 13 C. B. (N.S.) 447 ; 32 L. J. (C.P.) 94. 
(3) Law Rep. 3 Q. B. 197. 
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tainedy nor inspected. They were bought by a sample which did 1868 
not disclose any defect That sample was made by the seller to hody 
represent tjie article, and, as we must assume against the seller, to q^j^^ 
represent it fairly to the buyer. It did, in fact, represent to the 
buyer a merchantable article. The article itself was stipulated for 
in terms "each piece to be of 7 lbs. weight," which, if properly 
complied with, and no foreign material introduced, would have in- 
sured a merchantable article. The superadded stipulation for each 
piece to weigh 7 lbs. was descriptive of the goods, and asserted their 
essential character for commercial purposes. Agreement with the 
sample as to quality would not satisfy this term of the contract. 
If the pieces delivered had weighed but 6 lbs., though they had 
agreed with the sample, the contract would have been broken. It 
was the feigned and colourable performance, not real fulfilment, of 
the stipulation as to weight, that caused the goods to be unmer- 
chantable. These were the circumstances in which the learned 
judge ruled that there was a warranty of merchantableness as to 
matters which could not be judged of from the sample. 

For the reasons already given we think that direction was right, 
upon the ground that the contract, if truly fulfiUed, would have 
given the buyer a merchantable article ; and we need not consider 
whether it might not also be sustained upon the ground that the 
seller himself made the sample, and must be taken to have war- 
ranted that it was one which, so far as his (the seller s) knowledge 
went, the buyer might safely act upon. 

And, indeed, it would be a strange result to hold, as we needs 
must if the defendants be in the right, that although the contract 
would have been broken by the seller if he had delivered to the 
buyer a bale containing 85 per cent in weight of merchantable 
grey shirting, together with 15 per cent of merchantable china 
clay in a separate form, either in a bag or sprinkled over the grey 
shirting to make up the contract weight, yet that, by the delivery 
of a compound of like grey shirting and like china day, so com- 
mingled and incorporated by the seller as to make the whole un- 
merchantable, the contract is fulfilled. 

It was suggested that a judgment for the plainti£fs might hamper 
commerce. We do not anticipate any such result A purchaser 
who buys by sample will still have to use due dih'gence to avail 

Vol. IV. F 3 



58 COUKT OP EXCHEQUER, [L. R. 

1868 himself of all ordinary and usual means to ascertain the properties 
Hoot of that sample, and he will be equally bound by what he actually 
Gbmbom recognizes in the sample, and by what he might by due diligence 
in the use of all ordinary and usual means have ascertained. On 
the other hand, manufacturers (the parties ultimately responsible) 
introducing a foreign ingredient, in order to give an apparent sub- 
stance to their fabric, will take care that the cheaper and less 
proper material is not substituted to an extent which will render 
the product unmerchantable ; unless, indeed, they think it for 
their interest to announce that they deal in unmerchantable 
goods. 

The direction of Bramwell, B. thus appears to have been rights 
and the judgment is affirmed. 

Judffment affirmed. 

Attorneys for plaintiffs : Uptons, Johnson, & Upton, 
Attorneys for defendants : Beed, Phelps, dt Sidgwiek, for Sale 
& Co.^ Manchester. 



Dee. 4. [IN THE EXCHEQUER CHAMBER.] 



LEWIS AND AHOTHBB V. M'KEE. 

Shipping — BUI of Lading — Discharge of Conngneefrom Liability — J^cial 
Indorsement — Acquiesoence — Acceptance of Contract, 

The consignee named in a bill of lading being sued for freight, pleaded that be 
indorsed the bill before arriral of the ship in the words " Deliver to W. &K. or 
order, looking to them for all freight, dead freight, and demurrage, without recourse 
to us ;** and that the plaintiffs accepted the indorsement, and in pursuance of it 
delivered the goods to W. & E., and not to the defendant. At the trial it was ad- 
mitted that the defendant would have been liable to W. & K. for any freight 
paid by them. There was a conflict of evidence as to whether the indorsement 
was or was not on the bill when it was shewn to the captain, but the captain swore 
he did not see it. The learned judge directed the jury that it was immaterial 
whether the indorsement was or was not on the bill unless the captain saw it, 
and that the onus lay on the defendant of proving that the captain saw and 
assented to it. The jury found a verdict for the plaintiffs ; and the defendant 
obtained a rule for a new trial on the ground of misdirection, which was dis- 
charged : — 

Held (affirming the judgment of the court below), that the defendant having 
been at the time of the alleged indorsement liable for the freight, and admitting 
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that he still remained suhstantially liable, he was bound to prove an assent on the iges 
part of the plainUffs discharging him from that liability, and that assent would 
not be proved by shewing that the indorsement was on the bill when it was 



liBWIS 
V, 

presented to the captain, without proving that the captain in fact assented M*Keb. 
to it. 



Action for freight against the consignee named in the bill of 
lading. 

The defendant pleaded, thirdly, that^ before the time for delivery, 
he indorsed the bill of lading, " Deliver to Messrs. Watney & Keene, 
or order, looking to them for all freight, dead freight, and demurrage, 
without recourse to us ;" and that the plaintiffs accepted the in- 
dorsement and delivered the goods in pursuance thereof to Watney 
& Eeene, as the persons entitled to the goods, and not to the de- 
fendant This plea was demurred to, but the demurrer was over- 
ruled. (1) 

The cause was afterwards tried before Martin, B., at Westminster. 
The bill of lading, as produced, bore the indorsement stated in the 
plea, and the defendant and his derk swore it was there before it 
was sent to Watney & Eeene; but the plaintiffs* captain swore 
that he never saw it, and that if it had been there when he de- 
livered the cargo he must have seen it ; the broker who accom- 
panied him, and who examined the bill, confirmed his evidence ; 
and Eeene, the defendant's agent, would not undertake to contra- 
dict them. It was admitted that the property in the goods had not 
passed to Watney & Eeene, and that any freight legally due and 
paid by them would have been chargeable by them against the 
defendant in account. 

The learned Baron directed the jury that the question raised by 
the third plea was not whether the indorsement was on the bill 
when the captain saw it, but whether he read and assented to the 
terms of the indorsement ; that it was immaterial whether the in- 
dorsement was on the bill or not when it was shewn to the captain, 
and the onus lay on the defendant of proving that the captain had 
seen and assented to its terms. On this direction the jury found a 
verdict for the plaintiffs. 

In Michaelmas Term, 1867 (Nov. 8), the defendant obtained a 

(1) See the case reported on demurrer, Law Bep. 2 Ex. 37, where the pleadings 
are set out. 

F 2 3 
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1868 rule for a new trial, on the ground of misdirection ; and this rule 
Lk^ was afterwards (Nov. 23) discliarged by Martin and Channell, BB., 
M*Kbb. ^^S^^U B., dissenting. The defendant appealed. 

Dec. 3. Sir G. Hanyman, Q.G. (Waikin Williams with him), for 
the defendant, contended on the authority of York, Netocastle, & 
Berwick Railway Company v. Orisp (1), and Van ToU v. South 
Eastern Railway Company (2), that the captain receiving a written 
document was bound to read it, and if, without objection, he acted 
upon it, even though he had not read it, he must be taken to have 
assented to its terms ; he was bound either to refuse delivery, or 
to deliver on the terms proposed. 

BtUt, Q.C.y for the plaintiflFs, contended that the defendant's plea 
would not have been good without the averment that the plaintiflFs 
had accepted the terms of the indorsement ; that he was therefore 
bound to prove this plea in fact, and since it was a plea of exone- 
ration and discharge from an admitted liability, an acceptance 
must be proved under circumstances shewing a rescission of the 
contract : Kinff v. OiUett (3) ; Hchson v. Cowley (4) ; that the case, 
therefore, diflfered from those cases where there was no existing con- 
tract to be got rid of, but the writing in question itself constituted 
tlie contract ; here the defendant was already bound to pay freight, 
whether he accepted the goods or not, and was in no condition to 
impose terms on the shipowners, nor were any such terms to be 
anticipated as usual ; had the plaintififs been present, their accept- 
ance could not have been inferred unless they saw and read the 
alleged indorsement ; but the captain had not even power to accept 
the terms and discharge the defendant: Grant v. Norway (5); 
Shephard v. De Bernales (6) ; Dommeit v. Beckford. (7) 

Sir G. Honyman, Q.C., in reply, referred to Oroji v. Lumley (8), 
in the Queen's Bench. 

Cur. adv. vvJL 

(1) 23 L. J. (C.P.) 125. (6) 13 East, 565. 

(2) 12 C. B. (N.S.) 75 ; 31 L. J. (7) 5 B. & Ad. 521. 

(C.P.) 241. (8) 5 E. & B. 682 ; 25 L. J. (Q.B.) 

(3) 7 M. & W. 56. 73 ; S. C. in the House of Lords, 6 H. 

(4) 27 L. J. (Ex.) 205. L. C. 672 : see at p. 744 j 27 L. J. (Q.B.) 

(5) 10 C. B. 665. 321.. 
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Dec. 4. The judgment of the Conrt (Willes, Keating, Hannen, 1868 
Brett, and Hayes, JJ.) was delivered by ^^^ 

Willes, J. [After noticing that the bill of lading was not M'Kbs. 
handed over under such circumstances as to pass the contract to 
Watney & Keene, and that the defendant admitted that he would 
be hable to repay to Watney & Keene any sum which might be 
paid by them for freight, and stating that the plea was to be read 
not as traversing the delivery of the goods, but as a plea of con- 
fession and avoidance, admitting a prima facie case of liability, 
from which the defendant could not discharge himself without the 
assent of the plaintiffs, the learned judge proceeded : — ] Taking 
this, therefore, as the issue, and considering that the defendant 
did not, by his plea, set up that Watney & Keene were in no sense 
his agents, but admitted that they were his agents in a sense in 
which delivery to them would be a delivery to himself, so as to 
make him liable, unless some answer could be furnished to this 
prima facie case, it was necessary to see some act on the part of 
the plaintiffs to absolve him from this liability. Now, inasmuch 
as the question whether he was so absolved was presented to the 
jury in a manner sufficiently exhibiting the true contest as pre- 
sented by the evidence, we think the objection relied on by the 
defendant cannot be sustained. It ought to be added, that in so 
deciding we throw no doubt on the principles acted upon in the 
cases referred to by Sir G. Honyman of York, Newcastle, dt Berwick 
Railway Company v. Crisp (1), and Van Toll v. 8ovih Eastern 
Railway Company. (2) In those cases, as part of the contract, 
and as expressing, or intended to express, the terms on which the 
parties were dealing, a written document was handed from the one 
to the other under circumstances in which, without negligence, the 
person receiving it could not be unaware of what the person deliver- 
ing it meant to bind himself to. In the first case cited, the docu- 
ment so received was the ticket ordinarily handed to any person 
from whom the railway company received goods to be carried ; in 
the second case it was the ordinary ticket handed at the cloak 
room to those who left articles there to be taken care of. 4i^d if 
one person seeks to impose on another a liability by contract, but 

0) 23 L. J. (C.P.) 125. 
(2) 12 C. B. (N.S.) 75 ; 31 L. J. (C.P.) 241. 
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1868 chooses to abstain from reading the terms of the document in 
LBwn which the liability is sought to be expressed, he is in this dilemma. 
M*KxB. Either he has chosen to accept the terms without taking the 
trouble of informing himself what they are ; or if not reading, lie 
did not assent to the terms proposed, then no action lies, because 
one side has intended one thing, and the other a different thing, 
and the transaction is vitiated by mutual error. The first of these 
alternatives is probably the practical conclusion at which a jury 
would arrive. But here there is no such dilemma. The ship- 
owners were already entitled to receive freight on delivery of the 
goods ; the contract they relied on was that contained in the bill 
of lading. The delivery taking place under circumstances in 
which it would, prim& facie, have bound the defendant, the de- 
fendant shews, neither under the statute nor otherwise, a transfer 
of the liability to Watney & Keene, except by the plaintiffs' assent. 
But he cannot rely on this ; that which would have been proof 
of it if assented to, not having come to the knowledge of the plain- 
tiffs. If in the ordinary course of business a person were imder 
the obligation of looking at a document before acting on the sup- 
position that it was in order, and that the customary terms were 
stipulated for, it might be otherwise. But the document here is 
a bill of lading ; and, though a loose suggestion of negligence is 
thrown out, it is not suggested, nor is there any proof, and in 
the absence of proof it would be wrong to suppose, that a person 
procuring a delivery to be made to another of goods, the delivery 
of which would primfi facie be to himself, he remaining sub- 
stantially liable, should think it worth while to stipulate that the 
remedy should technically be not against himself, but against the 
person to whom the sliipowner was to deliver them. These reasons 
distinguish the case altogether from the class of cases cited, which 
ought, for the security of contracting parties^ to be rigidly adhered 
to and applied. In the circumstances of the present case we have 
no doubt our judgment should be in affirmance of the judgment 

below. 

Judgment affirmed. 

Attorneys for plaintiffs : Pritchard & Sons. 
Attorneys for defendant : CatteriUs. 
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LLOYD V, BURRUP and Akotheb. 1868 

Ohurchtoarden^^Mtnister's Stipend^Payment out <f Pew RenU — Bight to Pay- ■^^^' 
ment out of Pew Rents paid in advance — Mode of Payment of Stipend — 
58 Oeo. 3, c. 45, «. 73—59 Geo. 3, c. 134, «. 2^— Right of Aetion^Trustee 
and Cestui que Tnist — Liability of Churehtoardensfor Money received by their 
Predecessors. 

By the 58 Oeo. 3, c 45, 8. 73, chnrcliwardens of district churches are appointed, 
who ** shall collect and receive the rents of the seats and pay the stipends or 
salaries assigned hy the (Commissioners (under the Act) to be paid to the minister 
and clerk ;" and by the 59 Geo. 3, c. 134, s. 26, the commissioners are empowered 
to direct the pew rentsof any church built under the provisions of 58 Geo. 3, a 45, 
or of that act to be assigned to the district and received by the churchwardens in 
Buch district, '* who shall thereupon be required to pay the stipend which from 
time to time may be assigned, under the provisions of this act, to the minister or 
clerk":— 

ffeld^ that these enactments constitute not merely the relation of trusteea and 
cestui que trust between the churchwardens and the minister, but also that they 
impose on the churchwardens the legal and absolute duty of paying over'the pew 
rents applicable to the minister's stipend as soon as they are received, and that 
the minister has therefore a right of action at law on the statute, or for money 
received against the churchwardens, in the event of their not performing that duty. 

The plaintiff was as the minister of a district church entitled to receive out of 
pew rents from the defendants, the churchwardens, a stipend of 5502. a year under 
a deed of assignment duly executed by the commissioners, whereby that sum was 
assigned to the minister of the church, and was ordered to be paid from Christ- 
mas, 1826, on the " four most usual feast-days, viz., Michaelmas Day, Christmas 
Day, Lady Day, and Midsummer Day, in even and equal portions." The deed also 
provided that the stipend should in no case exceed the amount produced by the 
pew rents in any one year. At Michaelmas, 1867, two quarters were due, 
amounting to 2752., which the plaintiff claimed of the defendants. They had in 
hand, at the commencement of the action, in October, 1867, only 1992. 10s. 10<2.,of 
which 120/. 5s. 6d, was made up wholly of pew rents paid in advance for the occu- 
pation of pews after Michaelmas. This sum of 1202. 5s. 6d. being insufficient to 
meet the then accruing quarter's stipend, they refused to pay over to the plaintiff: — 

Eddf that under the terms of the assignment and the circumstances of the case 
the plaintiff was not entitled to receive from the defendants, in respect of his stipend 
for the quarters previous to Michaelmas, money paid in advance for the occupation 
of pews after Michaelmas. 

The defendants' predecessors had retained a part of the money received by them 
for pew rents during their term of office : — 

JTdd, that the plaintiff could not recover from the defendants the amount so 
retained by their predecessors. 

Declaration : First count, that under and by virtue of the 
58 Geo. 3, c. 45, the 59 Geo. 3, c. 134, and the 3 Geo. 4, c. 72, a 
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18C8 church was built at Kennington, a district created and established 
Lloyd nnder and within the meaning of the said acts of parliament, in 
the parish of St Mary, Lambeth, in the county of Surrey, and was 
called the district parish church of St Mark, Kennington ; that 
the commissioners for executing the said acts, with the consent of 
the Bishop of Winchester, by an instrument sealed with their 
common seal duly assigned out of the pew rents of the said parish 
church, the yearly stipend of 550Z. to the spiritual person for the 
time being appointed to serve and serving the said church, and to 
the clerk for the time being of the said church, such salary as with 
fees should amount to 40Z. a year, the said stipend and salary to 
commence from the 30th June, 1824, and to be paid as after-men- 
tioned ; that the commissioners thereby assigned the rents of the 
pews of and in the said church to the said district of Kennington, 
and ordered the same to be received by the churchwardens of the 
district, and that they, the churchwardens, should out of the same 
pay the aforesaid stipend and salary so thereby assigned to the 
said spiritual person so being such minister, in the manner follow- 
ing, that is to say : from Christmas Day, 1826, they thereby ordered 
the said stipend to be paid quarterly on the four most usual feast- 
days, Michaelmas Day, Christmas Day, Lady Day, and Midsummer 
Day, by even and equal portions ; that the commissioners thereby 
directed that if the said pew rents should not produce in any one 
year the clear stipend of 550Z., after paying the salary of the clerk, 
then that the whole residue of the said pew rents should be paid 
to the said minister, as his stipend for that year, in lieu of the said 
stipend of 550L ; that the plaintiff was on and before the 25th of 
March, 1867, and has been since, the minister and spiritual person 
serving the said church, and all things were done, &c., to entitle 
him to the said stipend; that the defendants were the church- 
wardens of the said church, and as such had received divers pew 
rents; that the said pew rents, after making all legal deduc- 
tions therefrom, amount to a large sum of money whereof a part 
was applicable to the payment of the plaintiff's said stipend ; 
nevertheless, that although two quarters became due whilst 
the defendants were churchwardens, and although all things 
were done, &c., necessary to entitle the plaintiff to have the 
defendants pay to him the said part of the said moneys so re- 
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ceived by tliem as aforesaid, and so applicable to the payment 1868 
of the plaintiff's said stipend, yet the defendant did not nor would "" llotd 
pay the same. ^^^ 

Second count, similar in form to the first, and claiming from the 
defendants as churchwardens, the amount of certain pew rents 
received and retained by their predecessors in office, which said 
pew rents were alleged to be also applicable to the payment of the 
plaintiff's stipend. 

Third count, for money payable, for money received, and due on 
accounts stated. 

3rd plea to the first count, by the defendant Burmp. Except as 
to 737. 80. lid. and 52. I65. 8^., that the said pew rents in the said 
district parish church, are and always have been payable in advance 
by the parishioners and other seatholders; that this action was 
brought to recover the plaintiff's stipend for two successive quar- 
ters of years ending at Michaelmas Day, 1867 ; that all pew rents 
received by him, the defendant Burrup, for the letting of pews and 
seats in pews in the said church for the said two successive quar- 
ters ending as aforesaid, and for any period prior thereto, after 
making all deductions and payments therefrom authorized by law, 
had been applied and paid over to and received by the plaintiff in 
payment and on account of his said stipend, he being the spiritual 
person appointed to and serving the said church during the said 
two quarters of a year ; that the only pew rents received by him, 
the defendant Burrup, which had not been so applied and paid 
over, were pew rents received in advance for the half year just 
commenced and not yet expired, commencing at Michaelmas Day 
then last past and ending at Lady Day, 1868, and that the same 
were applicable to and held by the defendant as such churchwarden, 
for the purpose of being applied to and on account of the stipend 
of the spiritual person who might be appointed to serve and in 
fact might serve in the said church and become entitled under the 
assignment of the said commissioners to the stipend for such half 
year commencing at Michaelmas Day then last past, and ending at 
Lady Day, 1868, and on account of the salary of the said clerk in 
the declaration mentioned, and of other lawful expenses that might 
accrue during the said half-year not yet expired, and which might 
become deductions and payments out of the said pew rents received 
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18G8 in advance for the said half-year, and that the same were not more 
Llotd than snfBcient for the several purposes aforesaid. -■■ 
BuuBup. 7th plea. To the third count except as to the same : Never indebted. 

9th plea. To the whole declaration, as to the said sum of 
73Z. 88. l^d. : Payment after action. 

10th plea. To the same as to the said sum of 52. IBs. 8^. : Pay- 
ment after action. 

Issue ; and demurrer to the second count of the declaration, and 
to the third plea, and joinder in demurrer. 

The demurrers came on for argument in Easter Term, 1868 
(April 27), but after the case had been partly heard, the further 
argument was postponed until the issues of fact had been disposed of. 
The cause was tried at the first Middlesex sittings in Trinity Term, 
1868, before Pigott, B., when the following &cts were proved : 

The plaintiff is the perpetual curate, and the defendants in 
1867 — 8 were the churchwardens of St. Mark's, Eennington. The 
church was erected and consecrated in the year 1824, under the 
Church Building Acts of 1818, 1819 (58 Geo. 3, c. 45 ; 59 Geo. 3, 
c. 134), and by deed dated the 13th of February, 1827, the com- 
missioners appointed by those acts and in pursuance of the powers 
conferred on them by 58 Geo. 3, c. 45, s. 73, and 59 Geo. 3, c. 134, 
6. 26 (1), assigned out of the pew rents of the church a yearly 
stipend of 550Z. unto the " spiritual person " appointed to serve the 
same, and a salary of 40Z. a year to the clerk, such stipend and 
salary to commence as from the 30th day of June, 1824, the day 

(1) The 58 Geo. 3, c 45, s. 73, enacts or this act, shall be assigned to the 

that two fit and proper persons are to parish or district, and receiyed by the 

be appointed as churchwardens, who churchwardens or chapelwardens in such 

(amongst other duties) "shall collect and parish or district, who shall thereupon 

receive the rents of the seats and pews, be required to pay the stipend which 

and pay the stipends or salaries appointed from time to time may be assigned or 

by tiie commissioners to be paid to the fixed imder the provisions of this act to 

minister and clerk of and belonging to the the minister or clerk ; provided al ways 

church for the time being." The 59 Geo. that the parish shall not in any case bo 

3,c. 134, s. 26, enacts that "It shall be answerable to such minister or clerk, 

lawful for the commissioners in any case for any greater sum in each year than 

in which they shall deem it expedient, the amount of the rent of the pews 

from time to time to order and direct which shall have been actually let 

that the rents of the pews in any church during the preceding year in any such 

or chapel built .... under the provi- church or chapel." 
sioDS of the recited act (68 Geo. 3, c. 45), 
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of the consecration of the church; and by the same deed they 1S68 
further ordered and directed that the pew rents should be received Llotd 
by the churchwardens, who out of the same were to pay the stipend b5jbbup. 
and salary aforesaid, ''in manner following, that is to say from 
Christmas Day, 1826, quarterly, on the four most usual feast-days, 
that is to say, Michaelmas Day, Christmas Day, Lady Day, and 
Midsummer Day, by even and equal portions . • . and if the said 
pew rents shall not produce in any one year the clear stipend of 
5502., after paying the salary of the said derk, then the whole 
residue of the said pew rents shall be paid to the said minister as 
his stipend for that year in lieu of the said stipend of 550Z." The 
plaintiff from the time of his appointment in the year 1864 up to 
Lady Day, 1867, had received from the churchwardens a stipend at 
the above rate in each year. At Michaelmas, 1867, two quarters 
were due, amounting to 2752., which the plaintiff now sought to 
recover, but, partly from the predecessors in office of the defend- 
ants not having paid over the whole of the pew-rents they had 
received during their term of office, and partly from other causes, 
the defendants had in hand at the commencement of the action 
1992. 10«. 10(2., and no more. Of this they paid the plaintiff after 
action, 792. 5^. 4(2., keeping in their hands the balance of 1202. 58. 6(2., 
which was made up wholly of pew rents paid in advance for the 
occupation of pews after Michaelmas. A verdict was, under these 
circumstances, entered generally for the defendant Burrup, with 
leave reserved to move to enter a verdict for the plaintiff. 

A rule was accordingly obtained to enter a verdict for the plain- 
tiff on such issues as the Court might direct, on the ground that 
upon the evidence the plaintiff was entitled to the verdict ; and on 
the ground that the verdict should be entered on the first count 
for the sum the churchwardens had in hand for pew rents at the 
time of action brought; and upon the ground that the verdict 
should be entered for the plaintiff on the second count for the sum 
of 892. 48. 9(2., or 502. 128. 8(2., or some other sum. The Court to 
be at liberty to draw inferences of £Eict, and to have power to 
amend ; the demurrers to be argued with the rule* 

June 10, 1868. T. Jones^ Q.C7., and J. Thompson, shewed cause, 
and supported the demurrer to the second count of the declaration. 
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1868 This action is not maintainable. The relation of the plaintiff to 
Li^Yi, the defendant is that of cestui que trust and trustee, and no action 
BiBBUP ^'^ ^^® either on the statute or for money received : Pardee v. 
Price (1) ; Edwards v. Lowndes (2) ; Bogg v. Pearse (3) ; Hophin^ 
son V. Puncher. (4) But assuming that an action may be brought, 
the plaintiff is not entitled to anything beyond what the defendant 
had received for pew rents for pews occupied up to Michaelmas, 
and that has been paid over to him. The effect of the 58 Geo. 3, 
c. 64, 8. 77, and 59 Geo. 3, c. 134, s. 26, and of the terms of the 
assignment of stipend, is that the year is to be taken to run from 
Christmas to Christmas, and that the stipend is to be paid in four 
equal quarterly instalments out of the money paid for pews in 
each quarter. The rents paid for one quarter must not be ap- 
plied to the payment of stipend accrued due in the quarter pre- 
ceding. If there was a change of minister during the year, such 
a construction might have the effect of entirely depriving the 
new comer of salary. Moreover, the amount of stipend is to 
depend on the year's receipts, and these cannot be ascertained 
until the Christmas in any year. According to s. 26 the stipend, 
though fixed at 550Z. as a maximum, is not to exceed the sum "at 
which the pews have been let during the next preceding year.** 
But this term " preceding year " must mean the current year ; and 
that it was so understood by the commissioners is clear from the 
language they use in the deed of assignment. Again, the defend- 
ant is, at all events, not liable for money he has never received 
from his predecessors in office. Possibly they ought to have paid 
it over to him, but they have not done so ; whether rightly or 
wrongly, is immaterial. On the demurrer to the second count, 
therefore, the defendant is entitled to judgment. 

Prentice, Q.(7., and Longley, in support of the rule and of the 
demurrer to the third plea. The action is maintainable, because 
there is a statutory duty on the defendant to pay over the money 
received by him to the plaintiff. 

[Channell, B. If the stipend is a first charge on the pew rents, 
I should be inclined to agree with you that the relation of the 
parties is not, as is suggested, that of trustee and cestui que trust.] 

(1) 16 M. & W. 451. (3) 10 C. B. 534 ; 20 L. J. (C.P.) 99. 

(2) 1 E. & B. 81 ; 22 L. J. (Q.B.) 104. (4) 3 Ex. 95 ; 18 L. J. (Ex.) G. 
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It is in effect a first charge : 58 Geo. 3, c. 45, s. 73 ; 59 Geo. 3, 186S 
c 134, s. 26. The defendant is therefore liable either to a special Lloyd 
action on the statute or for money received : Com. Dig. Tit, Debt. 3^^ ^p 
(A 9) ; Tikon v. Wartcich Qas lAgM Company (1) ; Cane v. Chap- 
man (2) ; Barttett v. Dimand (3) ; Boper v, HoUand. (4) And he 
ought to pay over the whole amount even although he has received 
no part of it from his predecessors. They are liable to pay what 
they have wrongfully retained to him : Asth v. Thomas, (5) There 
is nothing in the acts or the assignment to apportion each quarter's 
rents to each quarter's payment. The mode of payment is on each 
quarter-day, and the meamre of payment the amount received 
during the preceding year, i.e., the year preceding the Christmas 
with which the current year begins. Now, in this case the rents of 
1866 were proved to have exceeded 550Z., and the minister was 
therefore entitled to all the pew rents received in 1867 up to that 
limits whether paid in advance or not. 

Cur, adv. vtdt 

Dec. 8. The judgment of the Court (Eelly, C.B., Martin, 
Bramwell, and Channell, BB.) was delivered by 

EIellt, C.B. This is an action against the churchwardens of a 
district church for the minister's stipend payable out of pew rents 
received by the defendants as churchwardens. One of them, 
Burrup, alone resists the action. 

The first objection is that the defendants are trustees, and the 
plaintiff a cestui que trust ; that no action lies, and a bill in equity 
is the only remedy. Some cases have been cited in support of this 
objection, but in all of them the defendants have received moneys 
applicable to different purposes, and were at liberty to apply them 
to one or another purpose at their discretion. In the present case, 
under the provisions of the Church Building Acts (58 Geo. 3, c. 45, 
and 59 Geo. 3, c. 134), and the order of the church commissioners 
assigning the pew rents to the district, and expressly directing 
them to be received by the churchwardens, and that out of such 
rents they are to pay the stipend, the rents are, in the first instance, 
expressly made applicable to the payment of the stipend, subject 

(1) 4 B. & C. 962. (3) 14 M. & W. 49. 

(2) 6 A & K 647. (4) 3 A. & E. 99. 

(5) 2 B. & 0. 271. 
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1868 only to the payment, after certain deductions, of the salary of the 
Lloyd clerk, upon which no question arises. The plaintiff, upon these 
BuMup provisions of the act, contends that whenever the churchwardens 
have received pew rents applicable to the payment of his stipend, 
and the stipend has become due, a special action upon the statute, 
or an action for money had and received, is maintainable by him 
against the churchwardens to recover the amount, and to this extent 
we are of opinion that the plaintiff's claim is sustainable. 

But the plaintiff likewise insists that he is entitled not only to 
pew rents received in respect of quarters expired, and for which the 
stipend has become due, but for such as have been paid in advance, 
and for periods yet to come, and in respect of which no stipend has 
yet become payable, and this claim, we think, cannot be sustained. 

By the 73rd section of the Act of 1818 churchwardens are to be 
appointed, " who shall collect and receive the rents of the seats, 
and pay the stipends or salaries appointed by the commissioners to 
be paid to the minister and clerk." Then by the Act of 1819, 
8. 26, the commissioners are authorized to direct ''that the rents of 
the pews shall be assigned to the parish or district, and received by 
the churchwardens, who shall therefrom be required to pay the 
stipend which from time to time may be assigned to the minister 
and clerk." These provisions are unconditional and precise, and 
their effect is to impose upon the churchwardens the legal duty of 
paying over the pew rents applicable to the stipend to the minister 
as soon as they are received. But the third plea, which alleges in 
effect that the defendant has paid to the plaintiff or into court all 
that the churchwardens have received down to the 15th of October, 
the day when the action was brought, except certain sums for pew 
rents, to commence from Michaelmas, 1867, and to which plea the 
plaintiff has demurred, directly raises the question, whether the 
plaintiff is likewise entitled to the pew rents received in advance ? 
It appears by the 73rd section of the Act of 1818, and the 26th 
section of the Act of 1819, above referred to, together with the 
assignment of the stipend of the date of February, 1827, that the 
amount of the stipend assigned to the minister, and to be paid to 
him by the churchwardens, is 550Z. a year, and, after the payment 
of certain arrears long since paid, this stipend is to be paid at the 
four most usual quarter-days, beginning Christmas, 1826. This 
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stipend appears to have been regularly paid, and the amount of 1868 
pew rents received to have been sufficient for the purpose, until llotd 
Michaelmas, 1867, when the two quarters' stipend, amounting to 
2757., became due, and is the sum sought to be recovered in this 
action. From some causes or other not fully disclosed, but partly 
from the late churchwardens not having paid over the whole of the 
pew rents they had received, the present churchwardens had 199?. 
108. 10d,y and no more, in their hands on the 15th of October, 
1867, when the action was brought Of this, befoi'e and after 
action brought, 782. Ss. 7^(2. and 51, 168. 8^. appears to have been 
paid to the plaintiff or into court, leaving a balance of 120Z. Sa. 6d. 
to be accounted for, and this sum is alleged by the defendant in 
the third plea, and is proved, to consist wholly of pew rents payable 
and paid in advance, and for the use and occupation of pews from 
and after Michaelmas, 1867. 

The question therefore is, whether this sum can be applicable to 
the stipend becoming due before and at that date. By the 26th 
section, befDre mentioned, it is provided that the minister's stipend 
in any one year (that is, from Christmas to Christmas) shall not 
exceed the sum for which the pews shall have been let in the next 
preceding year. As, however, it is nqt suggested that the rents 
from Christmas, 1865, to Christmas, 1866, fall short of 650;., no 
question arises upon this provision of the statute, and it is referred 
to only because doubts were expressed as to its meaning on both 
sides at the bar. But it appears by the terms of the assignment 
of the stipend of 1827 that the stipend, although fixed at 550/. a 
year, is not to exceed the sum actually produced by the pew rents 
in each particular current year. It cannot therefore be known 
until Christmas what shall be the amount of the stipend in any 
one current year ; and as in the year in question, Christmas, 1866, 
to Christmas, 1867, there was evidently some deficiency, from what- 
ever causes it may have arisen, in the sums received by the expira- 
tion of the Michaelmas quarter, it could not be known until the 
ensuing Christmas whether the deficiency would be made up, and 
consequently whether the entire stipend of 55 OZ., or how much less, 
would ultimately become payable. Under these circumstances the 
churchwardens having paid over to the minister the whole of the 
money in their hands accrued due in respect of the first three 
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1868 quarters of the year, and having no more left in their hands than 
I^ii 1201, 5s. 6d., a sum insufficient to provide for the quarter from 
Michaelmas to Christmas, and consequently to leave any surplus 
applicable to such deficiency, it is dear that the plaintiff was not 
entitled to claim any portion of that sum in respect of the expired 
quarters, inasmuch as if no more should be produced between the 
time when the action was brought and Christmas, 1867, that sum 
would be altogether applicable to that quarter, and could not be 
lawfully applied to either of the two preceding quarters in respect of 
which the action was brought. The defendant therefore is entitled 
to the judgment of the Court upon the demurrer to the third plea. 
The plaintiff likewise claims, by the second count, a balance of 
pew rents received, and in the hands of the late and not paid over 
to the present churchwardens, but retained to meet certain sums 
paid, or alleged to be payable, for expenses incurred in respect of 
the church. We are, however, of opinion that this demand cannot 
be sustained, and that there is no ground upon which we can hold 
the defendant liable for moneys received, and not paid over, by 
the late churchwardens ; but we must not be supposed to sanction 
the retention or application of the pew rents by the late church- 
wardens to any of these expenses^ which appear to be otherwise 
provided for by the acts of parliament. 

Rule discharged, and judgment entered for tJie 
defendant on the denvwrrer to the second 
count of the declaration^ and on the demur- 
rer to the third plea. 

Attorney for plaintiff: W. C. Hall, 
Attorney for defendant Burrup : John Fraser. 
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THE SOUTHAMPTON STEAM COLLIERY COMPANY v. CLAEKE. 1868 



Vharterparty — FuU and Complete Cargo^Fretght — *^ Baltic^ printed rates-^ 
CcMrgo qf " Oats or other lawftd merchandised 

By a charterparty the defendant, the charterer, undertook to load at Archangel 
^ a full and complete cargo of oats or other lawful merchandise/' and the plaintiffs, 
the shipowners, to deliver the same on being paid freight as follows : — " 4«, 6c?, 
sterling per 320 lbs, weight delivered, for oats, and if any other cargo be shipped, 
in full and fair proportion thereto, according to the London Baltic printed 
rates." 

The defendant put on board at Archangel a full and complete cargo of flax, 
tow, and codilla, being three of the articles mentioned in the Baltic printed rates, 
and paid to the plaintiffs the freight earned by the goods thus shipped, according 
to a scale derived from the tables which constitute the Baltic rates. The plaintiffs 
claimed in addition the difference between this amount and the larger amount 
which would have been earned by a full and complete cargo of oats : — 

Held, that flax, tow, and codilla being '* lawful merchandise " within the mean<^ 
ing of the charterparty, the defendant had fulfilled his contract by loading a full 
and complete cargo of those articles, and therefore was not, on the true construc- 
tion of the charterx^arty, liable for the additional freight claimed by the plaintiffs 
as upon a full cargo of oats. 

Declaration: First county for money payable for freight, de- 
murrage, money paid, and money due on accounts stated. 

Second count| that it was by charterparty agreed between the 
plaintiffs and the defendant that the plaintiffs' ship Winchester 
should sail to Archangel, and the defendant should there load her 
with a full and complete cargo of oats or other lawful merchandise 
which she -should carry to London (or a good and safe port within 
the limits mentioned in the charterparty) and there deliver on 
payment of freight at a rate in the said charterparty mentioned, 
and all things were done, &c., yet the defendant made default in 
loading such cargo, whereby the plaintiffs were deprived of such 
freight as would otherwise have been payable to them under the 
said charterparty. 

Pleas : 1. To the first count, except as to 651. 16$. 5i., never 
indebted. 2. To the same, except as to the same, payment. 3. To 
the same, except as to the same, a set-off for money paid and due 
on accounts stated. 4. As to 657. 16a. 5d., payment into court. 
5. To the second count, that the defendant did load a full and 
oomplete cargo of lawful merchandise. 6. To the same, that the 
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1868 defendant was ready and willing to have loaded a full and com- 
SocTHAMPTOH pl^to cargo of lawful merchandise on board the said ship at Arch- 
Stbam angel, and that he did load all such cargo on board the same as 
V. the plaintiffs were then ready and willing to take on board, and 

that the plaintiffs received and accepted the said cargo so loaded 
by the defendant on board the said ship as and for a full and com- 
plete cargo of lawful merchandise, and exonerated and discharged 
the defendant from loading any further cargo therein. 

Beplication, joining issue on all the pleas, except the 4th, and as 
to that plea, accepting the money paid into court under it. 

By a charterparty dated the 28th of June, 1867, it was mutually 
agreed between the plaintiffs (the owners of the ship Winchester) 
and the defendant, a merchant of London, as follows, — (among 
other things), that the said ship should proceed to Archangel and 
there load from the defendant's factors ** a full and complete cargo 
of oats or other lawful merchandise," and being so loaded should 
proceed to London or some other good and safe port [specified in 
the charterparty] and deliver the same on being paid freight, as 
follows : — " 48. 6c?. sterling per 320 lbs. English weight delivered, 
for oats, and if any other cargo be shipped, to pay in full and fair 
proportion thereto according to the London Baltic printed rates, 
taking as basis for natural weight of the oats 36 lbs. English per 
bushel." The ship proceeded to Archangel and there was loaded 
with a full and complete cargo, consisting of 134 tons of tow, 4 
tons of cedilla, and 30 tons of flax. Cedilla and tow are sub- 
stantially the same article, both being the refuse combings of 
hemp or flax, but the one being prepared for sale in a somewhat 
different manner from. the other; and flax and cedilla are both 
mentioned in the London Baltic printed rates. This species of 
merchandise being of a very light weight, 120 tons of ballast 
were required in order to enable the ship to sail safely on her 
homeward voyage. She would have held 4600 qrs. of oats. Ac- 
cording to the Baltic printed rates referred to in the charterparty, 
97 qrs. of wheat are equal to 10 tons of clean hemp; oats are to 
pay 22^ per cent, less than the freight of wheat ; flax is to pay the 
•same as hemp ; and tow or cedilla one half more than the freight 
of hemp. Taking the flax, cedilla, and tow, upon the proportions to 
oats to be derived from these figures, and the oats at 4^. 6(2. per 
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320 lbs., as per charterparty, the freight earned by the cargo 1868 
actually shipped was 761. 19s. lOd. for flax ; 14Z. Ob. 9d. for codilla; sotthamptmc 
and 5101 Ida. lid. for tow; making altogether 602Z. 08. 6d. The colS^Oo 
difference between this sum and that paid into court was paid by «• 
the defendant to the plaintiffs before action. 

At the trial before Kelly, C.B., at the London sittings after 
Trinity Term, 1868, the above facts having been proved, the 
plaintiffs insisted that under the charterparty they were entitled 
to the freight which would have been earned, if a full and complete 
cargo of 4600 qrs. of oats had been shipped, i.e., to the sum of 
1035^., taking oats at 48. 6(2. per quarter. The defendant^ on the 
other hand, contended that he had loaded a full and complete 
cargo of " other merchandise " within the meaning of the charter- 
party and the printed rates, and was not bound to pay on the 
principle suggested. The jury negatived the existence of any 
usage or practice in the Baltic trade to allow and pay dead freight 
on flax, tow, or codilla, or ballast, in addition to the freight pay- 
able by the Baltic printed tables ; and the learned judge thereupon 
directed a verdict to be entered for the defendant, being of opinion 
that on the true construction of the charterparty the plaintiffs 
were not entitled to more freight than they had received. Leave 
was reserved to move to enter a verdict for the plaintiffs for 
435^. 38. Id., or such other sum as the Court might direct. 

A rule was obtained accordingly, or for a new trial, on the 
ground that on the true construction of the charterparty, and 
having regard to the London Baltic printed rates of freight, and 
the facts of the case, the plaintiffs were entitled to recover a sum 
of money exceeding the sum paid into court, either because they 
were entitled to be paid at the same rate as if a cargo of oats had 
been loaded, or as if a full cargo of merchandise of the same kind 
as oats had been loaded, or because the cargo loaded was not a 
full and complete cargo of lawful merchandise within the meaning 
of the charterparty. 

Nov. 13. Field, Q,0.y and Gadsden, shewed cause. The de- 
fendant loaded ''lawful merchandise" within the meaning of the 
charterparty and the Baltic printed rates, and moreover shipped a 
complete cargo of the particular sort of articles he selected and 
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1868 had a right to select. This being so, in the absence of any ns^e 
SoTTHAMFTON^ to tho contraij, he is onl j liable for freight^ to be calculated in 
Col^kbyCo *^® mode indicated by the charterparty and the tables, on the 
9- goods actually carried The cases of Capper r. Forster (1) and 
Warren v. Peabody (2) differ from this case, because in them the 
defendant had broken his contract by shipping a cargo not con- 
templated by the charterparties. But here the contract has been 
performed. 

Manisty, Q.C.f and Cohens in support of the rule. The con- 
tract has not really been fulfilled, for the charterparty contem- 
plated the shipment of a cargo which should fill the Tessel ; Le., 
oats, or some lawful merchandise like oats. But the defendant 
loaded a cargo of such a description as to require 120 tons of 
ballast. He ought to have filled up the ship with oats or some 
goods ejusdem generis, and, not haying done so, ought to pay as if 
the whole cargo had been oats. The defendant cannot otherwise be 
said to have paid " in full and fair proportion " to oats. Capper v. 
Foreter (1) shews that the charterer has no right to choose a cargo 
which requires a quantity of ballast to make it safe, and then to 
pay nothing for the space not filled with merchandise. Again, if 
not entitled to payment as on a full cargo of oats, the plaintiffs 
are at all events entitled to be paid on as much tow or flax as 
would have occupied the same space. 

[Kelly, C.B. It is not open to you to suggest such a mode of 
measurement and payment now. The point was not made at the 
trial, and no evidence of the relative space occupied by oats and 
flax or tow was given. The Court, therefore, have no materials 
on which to calculate the amount which would be due to the 
plaintiffs upon this construction of the payment clause in the 
charterparty.] 

Cur. adv. vuU. 

Dec. 8. The judgment of the Court (Kelly, C.B., Channel], 
Pigott, and Cleasby, BB.), was delivered by 

Kelly, C.B. In this case the plaintiffs sue for freight claimed 
to have been earned by the ship Winehesiery chartered by the 

(1) 3 Bing. N. C. 938. (2) 8 0. B. 800. 
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defendant npon a voyage from Archangel to London, or any port 18€8 

on the east of Britain. Socthasiptos 

By the terms of the charterparty, as far as they are material in collimy^Co. 

this cause, the defendant the charterer undertook to load on the ^ ^• 

Clarke. 

ship WincJiester " at Archangel a complete cargo of oats, or other 
lawful merchandise, the ship to deliver the same on being paid 
freight as follows: is. 6(2. sterling per 820 lbs. weight delivered 
for oats, and if any other cargo be shipped, to pay in full the fair 
proportion thereto, according to the London Baltic printed rates, 
taking as a basis for the natural weight of the oats, 36 lbs. English 
per bushel/' 

The defendant put a complete cargo on board at Archangel, of 
flax, tow, and cedilla, being three of the articles mentioned in the 
printed book of tables or London Baltic printed rates referred to 
in the charterparty. By one of these tables it appears under the 
head ** grain," that of " wheat, 97 imperial quarters is equal to 10 
tons of clean hemp ;" that " oats are to pay 22^ per cent, less than 
the freight of wheat ;" and that flax is in all cases the same freight 
as hemp ; and, further, that cedilla is to pay one half more than 
the freight of hemp, and tow the same as cedilla. The cargo con- 
sisted of 30 tons of flax, 4 tons of cedilla, and 134 tons of tow. 

Taking the thirty tons of flax upon the proportions to the oats 
stated in the tables, and the oats at 4s. 6d. per 320 lbs. the freight 
earned by the thirty tons of flax would amount to 76L 19s. lOd. ; 
by the four tons of cedilla, to 141. Os. 9i., and by the tow to 
5107. 19s. lid., making together, within a fraction, 602/., which 
sum had been paid by the defendant to the plaintiffs, either before 
action brought, or into court. 

The plaintifib, however, claimed the sum which would have been 
earned by a complete cargo of oats, and which at 4a. 6d. per 
320 lbs. would amount to 1035Z. And this action is brought for 
the difference between these two sums. 

I offered to leave any question to the jury that either party 
might desire. I reserved to either party all points that could be 
raised upon these facts and documents, and inasmuch as it was 
insisted on the one side and denied on the other, that the plaintiffs 
under these circumstances were entitled to this difference as dead 
freight, or in lieu of dead freight, I left the question to the jury 

You IV. H 3 
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1868 whetlier there was any usage or practice in the trade between 

Southampton Archangel and this country to allow and pay dead freight upon 

CJoLLiE^Tco. ^^y ^^ th^fl© articles, flax, or tow, or cedilla, or ballast, in addition 

^' to the freiglit payable by the Baltic tables ; and the jury found in 

the negative. ^ 

A motion has now been made to enter the verdict for the plain* 
tiffs for the difference between 6027. and 1035/. The plaintiffs also 
claim a new trial, or that the Court being at liberty to draw 
inferences from the facts should direct an inquiry as to what 
additional sum would have been payable for freight, if the space or 
area which would have been filled with a full cargo of oats had 
been filled with proportionate quantities, or altogether with flax, 
tow, and cedilla, and should direct the verdict to be entered for 
this sum. 

We are all of opinion that this latter claim not having been 
made at the trial, and there being no evidence whatever upon 
which this sum could have been ascertained by the jury, or can 
now be ascertained by the Court, the verdict cannot upon this 
ground be disturbed. 

With respect to the claim for freight, as upon a full cargo of 
oats, we are of opinion that upon this point also that the verdict 
was right, and that the plaintiffs are not entitled to recover. The 
contract is that the charterers may load a cargo of oats or other 
lawful merchandise. He has adopted the latter alternative, and 
put on boai'd a cargo of other merchandise. A question has been 
raised as to what descriptions of merchandise are included in 
these words. We are of opinion that they must of necessity mean 
only those descriptions of merchandise which are specified in the 
London and Baltic tables as bearing certain proportions to oats, 
for upon any other construction of the charterparty there would 
be no means whatever of determining the amount of freight pay- 
able for any other description of merchandise than oats. Then, as 
to the amount of freight payable, we find that it is to be 48. 6^. for 
every 320 lbs. of oats ; and that if any other cargo is shipped, the 
freight is to be in full and fair proportion thereto according to the 
rates in the tables. The proportion in weights of flax to oats, as 
appears in the tables, is as above mentioned, and would make the 
quantity of flax shipped to amount to the above sum of 76/. 190. 10(2., 
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and so in like manner the oodilla to 142. Os. 9d., and the tow to 1868 
5101. Ids. lid. And we are therefore of opinion that upon the SouTHAHPToir 
true construction of the charterparty the plaintiffs are entitled to ooLLimTco 
these sums^ and to no more. The further question might arise «• 
whether this result would be modified by the clause that the basis 
for the natural weight of oats was to be taken at 36 lbs. English 
per bushel, but no evidence was given at the trial as to this clause 
being applicable, or how it could, under any circumstances, be 
applicable to the present case. Nor was any suggestion made with 
that view in the arguments of the learned counsel for the plaintiffs. 
It comes into operation in the process of ascertaining the propor- 
tion of hemp and flax to wheat and oats, hemp and flax being 
measured by tons, and wheat and oats by imperial quarters, each 
quarter containing eight bushels, which must therefore be inter- 
preted to signify eight times thirty-six, or 288 lbs. In this way, 
and not otherwise, this clause appears upon the evidence to be 
available in the present case. 

The cases of Oapjper v. Forster (1) and Warren v. Peabody (2) 
have been cited, but these cases only shew that where a ship has 
been partly loaded witU articles not specified as part of the cargo 
by the charterparty, whereby it is clear that a breach of contract 
has been committed, the shipowner is entitled to recover the 
freight which would have been earned if the cargo had consisted 
of artides within the terms of the charterparty. Here the cargo 
is strictly within the language of the charterparty, and the only 
question is, how the freight is to be calculated with reference to 
the provisions in the charterparty before set forth, and to the 
Baltic tables. We are therefore, on the whole, of opinion that the 
defendant has paid all that h3 was bound to pay under his eon- 
tract, that the plaintiffs cannot maintain this action, and that the 

rule should be discharged. 

Bule diseharffed. 

Attorneys for plaintiffs : Wesiall <& Roberts. 
Attorney for defendant : /. Cooper. 

(1) 3 Bing. N. C. 938. (2) 8 a a 800. 

END OF MICHAELMAS TERM, 1868. 
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HARDING V. INSKIP. 

'^^^ ^^' Deed under Bankruptcy Act, 1861 (24 & 26 Vict. c. 134)— Proceas not avaUabU 
under 8, 198 — Staffing Froceedinga — Application guia timet. 

The defendant, being sued by a creditor, before trial bat not in time to plead it 
to the action, regbtered a deed under the Bankruptcy Act, 1861. The plaintiff 
recovered judgment ; and, without obtaining leave from the court of bankruptcy, 
issued execution ; but before it had been enforced the defendant applied to this 
Court to stay proceedings. The Court refused to interfere, although it appeared 
that the writ was about to be immediately executed. 

Motion for a rale to stay proceedings or to set aside a writ of 
execution, under the following circumstances: — The defendant, 
shortly before trial and not in time to plead it to the action (see 
BraiM y. Wdler) (1), executed and duly registered a deed under 
the Bankruptcy Act, 1861, s. 192, containing a release from his 
creditors. Judgment haying been recoyered, the plaintiff, without 
obtaining leaye from the court of bankruptcy, issued execution, 
but the writ remained, by the consent of the parties, unexecuted 
in the hands of the sheriff in order to allow of this application 
being made. 

(1) Law Bep. 2 Ex. 183. 



Principal and Agent^^Usage of Stock Exchange — Sharts^Jobhet's Li/ahUity — 
Name of Ultimate Purchaser — Carrying over without Ultimate PttrcJuuer^a 
Authority^ Contract to indemnify against CaUs. 

The plaintiff, on the 24th of May, 1866, through his hrokera, sold to the defendant, 
a jobber on the London Stock Exchange, for the aooonntof the 30th, thirty shares 
in a company which had stopped payment on the 10th of the same month and 
closed its transfer books on the 12th. On the 29th, the *' name day,** the defendant 
gave to the plaintifiTs brokers the name of M. (which he had received from another 
jobber) as the ultimate purchaser and nominee of the shares. M. had sanctioned 
the passing of his name for the account of the 16th of May, provided a legal 
transfer of the shares could be effected ; but the shares had been carried over from 
the 15th to the 30th without his authority ; and on the 29th he was in fact. 



(1) 7 Bing. 769. The application before judgment Section 126 is cited 
to fltay proceedings was there made as s. 120, 

12 3 
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F. M. White, in support of the motion, contended that, as s. 198 1869 
prohibited process from being available, and as it was clear that hardiho 
the writ was about to be immediately executed contrary to the , •• 
statute, the Court would interfere to prevent its process from being 
abused. 

[PiGOTT, B. Is not the jurisdiction as to allowing process to be 
made available given by the statute to the court of bankruptcy ?] 

But until leave is given execution is forbidden. 

[Channell, B. This is an application quia timet : is there any 
authority for such a proceeding ?] 

On the following day White mentioned the case of Sadler v. 
Cleaver (1), decided under the statute of 6 Geo. 4, c. 16, s. 126. 

The Coubt (Kelly, C.B., Channell, Pigott, and Cleasby, BB.) 
held that the question whether execution ought or ought not to 
issue was expressly referred by the statute to the court of bank- 
ruptcy, and that they could only interfere if it appeared that exe- 
cution had actually been put in force contrary to the terms of 
the act. 

Bide refused. 

Attorney for applicant: Beetham Batchelor. 



MAXTED V. PAINE. Jan. 18. 
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1869 though not to the knowledge of the defendant, no longer a person who had agreed 

or was bound to purchase shares in the company. The plaintiflf had. bought the 

^''^''^ shares resold by him to the defendant from S. the registered holder, but no formal 
PAun. transfer to the plaintiff had been executed. He was, however, under a contract to 
indemnify S. against any future calls. On the 8th of June a transfer of thirty 
shares duly executed by S. was tendered to M., but declined by him. Two calls 
having afterwards been made on the shares sold, the plaintiff, after unsuccessfully 
applying to M. to pay them, was compelled under his contract with S. to pay them 
himself, and he now sought to recover the amount so paid from the defendant : — 
Held, that inasmuch as M. had never authorized the carrying over of the shares, 
and on the 29th of May, the " name day," had ceased to be a person bound to pur- 
chase them, the defendant had not, by passing M.'s name as ultimate purchaser and 
nominee, relieved himself from liability. 

Special case. 

The plaintiff, on the 24th of May, 1866, instructed his brokers to 
sell for him on the London Stock Exchange 100 shares (15Z. paid) 
in Overend, Gurney, & Co., Limited. That company had stopped 
payment on the 10th of the same month, and on the 12th their 
transfer books were closed. The brokers sold the shares to the de- 
fendant, a stock-jobber, on the same day at 17 discount for the 
account of the 30th of May, and on that day accordingly gave the 
defendant credit in account current for 200Z., being the amount of 
22. per share on the 100 shares, so that in fact, as not unirequently 
happens in the case of dealings in insolvent companies, the buyer 
was paid to take the shares. The defendant had, on the 11th of 
Maj, sold thirty shares in the same company to another jobber 
named Witten, for the same account day. On the day before the 
account day, which is called on the Stock Exchange the " name 
day,** Witten gave the defendant the name of one Maxwell, as the 
nominee and ultimate purchaser of the thirty shares, and the de- 
fendant passed it> on the same day, to the plaintiff's brokers as the 
nominee and ultimate purchaser of thirty of the 100 shares bought 
from them on the 24th. 

The name of one Punchard had originally been given by a stock- 
broker named North to Witten, as the ultimate purchaser of eighty 
shares in the company. But on the 12th of May, Maxwell had 
entered into an agreement with Punchard to allow his name to be 
passed as ultimate purchaser for the account of May 15th ; and he 
received 15002. from Punchard to enable him to pay for those shares. 
At the same time, however, Maxwell stated that he would only 
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accept and pay for the shares if the dealers could deliver a legal 1869 
transfer of them. On the 25th of May, the ten days allowed by the Uaxtkd 
roles of the Stock Exchange for the tender of the shares having p^^^ 
expired, Maxwell returned the money to Punchard. Meanwhile 
Maxwell's name had, on May 14th, been handed to Witten by 
North as nominee and purchaser, but Witten was not informed of 
the qualified character of Mcusiwell's undertaking. The shares 
were subsequently carried over to the 30th of May, by North's 
instructions, without authority from either Punchard or Maxwell. 

On the 8th of June North took to Maxwell a transfer of thirty 
shares which he had received' from Witten, who had received it 
from the plaintiff's brokers. The plaintiff was not himself the re- 
gistered holder of the shares, but they stood in the name of George 
Perceval Smith, from whom the plaintiff had bought them and who, 
in order to save the expense of a double transfer, had agreed 'with 
the plaintiff to transfer them direct to the purchaser, upon receiving 
from the plaintiff an indemnity against all calls which might be 
made by the company or the liquidator in respect of the shares. 

When the transfer was tendered to Maxwell it had been duly 
executed by Smith, but Maxwell refused to accept it from North 
on the ground that no legal transfer could be made. The circum- 
stances of the transactions between Witten, Maxwell, North and 
Punchard were not known either to the plaintiff or the defendant. 

Two calls of lOZ. a share each were made in respect of the thirty 
shares on the 31st of August, 1866, and the 10th of April, 1867, 
respectively. Maxwell declined to pay them, and the plaintiff was 
afterwards compelled to do so. The question for the Court (who 
had power to draw inferences of fact) was, whether under the above 
circumstances, the plaintiff was entitled to recover from the defend- 
ant the sum paid by the plaintiff in respect of the calls. If the 
Court should be of opinion in the affirmative, judgment to be 
entered for the plaintiff for 600/. ; if in the negative, judgment for 
the defendant. 

[It was agreed that the evidence given before the arbitrator in 
OrisseU v. Btistawe, as to the usage of the Stock Exchange, should 
form part of the case.] (1) 

(1) The evidenoe is set forth at length in OrisseU v. Bristoive, Law Bep. 3 G. P. 
at p. 118. 
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18G9 C. Pollock, Q.C. {Henchdl vnik him)/ for the plaintiff. The 

• Maxtki>~ defendant by giving Maxwell's name under the circnmstances did 

Paot. ^'^^ ^^ himself from liability. In order to bring himself within 

the principle of the decisions in QrisseU v. Bririatoe (1) and ColeB 

V. BristowB (2), the jobber must give the name of some bona fide 

purchaser, who is ready to take the shares. 

[Chaiwell, B. You contend that it is not enough to give the 
name of a person otherwise nnobjectionable, but that the name of 
some one to whom no reasonable objection can be taken, and who 
had agreed to buy, must be given ?] 

That is so. But here Maxwell never agreed to buy absolutely 
but only in a particular event, viz. if the dealers could deliver a 
legal transfer. Moreover, his contract was in fact limited to the 
account of the 15th of May. On the 25th he returned the money 
he had received to Punchard, and the shares were carried over 
without his sanction or knowledge. In other words, on the 29th 
of May his name was not that of a ** purchaser " in any sense. 
He ceased to fiU that character on the 25th, if indeed he had ever 
filled it. The cases referred to decide no more than that the 
jobber is relieved when the name he gives is that of an unobjec- 
tionable purchaser who has agreed, and, when his name is given, is 
still willing to buy. They do not decide that the mere giving of a 
name for the shares will terminate the jobber's responsibility. 
Lord Cairns, in delivering judgment in Coles v. Brislowe (3), 
expressly repudiates such a construction of the usage of the Stock 
Exchange. A contract of that kind, he says, '^ would be highly 
unreasonable if not illusory ; " and again, '' The contj*act of the 
jobber is that at the settling day he will either take the shares 
himself, in which case he would, of course, be bound to accept and 
register a transfer and to indemnify, or he will give the name of 
one or more transferees, names to which no reasonable objection 
can be made, who will accept and pay for the shares." It cannot 
be said that Maxwell's was such a name. 

MeUish, Q.C. (Beresford with him), in support of the rule. The 
plaintiff was not the registered holder of these shares. The calls 
were not made upon him. But he chose to enter into a special 

(1) Law Rep. 3 C. P. 112 ; S. C. in (2) Law Rep. 4 Ch. 3. 
Ex. Ch. ; Law Rep. 4 C. P. 36. (3) Law Rep. 4 Ch. at pp. 10, 11. 
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contract with Smith, the holder and vendor ^to him, to indemnify 1869 
him against calls. The defendant cannot be liable to recoup the haxted 
plaintiff the damages arising from a breach of this special contract p^|^ 
which possibly may not have been made on the Stock Exchange 
or subject to its rules. The plaintiff, not being the registered 
holder, could not have delivered a transfer of these shares to the 
defendant. 

[Gleasby, B. The sale was not of specific shares.] 

Assuming his position under his contract to be the same as that 
of the holder, still the defendant who knew nothing about the 
arrangement limiting Maxwell's undertaking, has brought himself 
within the protection of the usage as construed in Orissdl v. 
Bridcwe (1) and CbZss y. Bristawe. (2) Maxwell's name was not 
objected to as it might have been within the ten days allowed 
for tendering the shares. Neither Smith nor the plaintiff made 
any inquiry ; and the transfer having been executed under those 
idrcumstances, they cannot now complain that the name was not 
that of a purchaser. Again, the carrying over of the shares is 
stated to have been without Maxwell's authority ; but he did not 
object to accept the transfer on that ground, but only on the 
ground that no legal transfer could be effected. The fair inference 
is that he acquiesced in the shares being carried over, and was still 
a purchaser who had agreed and was bound to buy on the 29th of 
May. 

[The Court intimated that they desired to hear a reply only 
on the question of the plaintiff's contract with the registered 
holder.] 

(7. PoUoekf Q.O., in reply. The question submitted to the Court 
is simply whether the defendant is bound to pay the plaintiff 60021, 
being the amount of the two calls ; and the contract between Smith 
.and the plaintiff is wholly immaterial. Smith had sold to the 
plaintiff, who was therefore the party actually liable to calls under 
his indemnity : but, in order to save expense, no actual transfer was 
made. This being so. Smith's name necessarily remained on the 
company's books in accordance with the 11th article of association ; 
but that circumstance does not affect the contract between the 
plaintiff and the defendant^ whereby the latter bound himself 
(1) Law Bep. 4 C. P. 86. ; (2) Law Rep. 4 Oh. 8. 



86 COUET OF EXCHEQUER. [L. R. 

1869 either to take the shares himself or to give the name of some 
^Maxted unobjectionable person who would. 



V, 

Paihe. 



Channell, B. I am of opinion that the plaintiff is entitled to 
our judgment. When the terms of the question put to the Court 
are looked at, it does not appear that any doubt or difficulty can 
arise as to the. amount of damages to be recovered. The sole 
point for our consideration is the more important one whether 
Maxwell was, under the circumstances stated, a ** purchaser " on the 
29th of May in such a sense as that the giving of his name on that 
day exonerated the defendant from liability. Now, this Court is 
of course bound by the decisions of the Court of Exchequer 
Chamber in GrisseU v. Bristowe (1), and of the Lord Chancellor 
and Lord Justices in Cdes v. Bristowe (2), nor is it my intention to 
say one word to prevent the due application of the principles of 
these decisiona But neither of them governs the present case. 
The person whose name was given here on the 29th of May was 
not from and after the 25th, when he returned the money he had 
received to Ponchard, under any agreement to buy. On the latter 
day his agreement to buy or to allow his name to be passed came 
to an end, and moreover the carrying over the shares from the 
15th to the 30th of May was without his knowledge or consent. 
This case, therefore, is in my judgment distinguishable from the 
two I have referred to, and I do not think the defendant by passing 
Maxwell's name on the 29th of May brought himself within the 
protection of the rules of the Stock Exchange as construed by the 
judges in those cases. 

PiGOTT, B. I am of the same opinion ; and I base my judg- 
ment shortly on the ground stated in the case, viz., that " the 
shares were upon the instructions of North carried over to the 30th 
of May, he. North, not having any authority from Punchard or 
Maxwell to give such instnictions." This being so, Maxwell was 
not, at the day his name was passed, a buyer bound to take the 
shares, and therefore not a person the giving of whose name freed 
the jobber from liability. 

Cleasby, B. I am of the same opinion. The only question for 
(1) Law Rep. 4 C. P. 36. (2) Law Rep. 4 Ch. 3. 
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the Court in this case is whether the contract has been performed, i869 
and there is none before us as to the amoant of damage recover- "maxtbd 
able. Now I am clearly of opinion that the contract has not been p "• 
performed. It was not until the 8th of June that the transfer was 
handed over to Maxwell for execution ; and he was in my judg- 
ment entitled to decline to execute it, the shares having been 
carried over from the 15th to the 30th of May without his sanction 
or authority. When his name was passed he had ceased to be a 
person who could be called upon to take the shares. I think on 
that ground the defendant still remained liable to the plaintiff, for 
whom accordingly our judgment must be given. 



Judgment for the plaintiff. 



Attorneys for plaintiff: Freshfidds, 
Attorney for defendant : Pontifex. 



DICKSON v. THE NEATH AND BRECON RAILWAY COMPANY. '^^^- ^^' 

Ccmmon Law Procedure Act^ 1854 (17 <fc 18 Vict. c. 125), «. 60— Oro/ Examina- 
tion {^Judgment Dehtor^^Body Corporoite — Power to Examine Directors, 

The Common Law Procedure Act, 1854, 8. 60, enacts that it shall be lawful 
for any creditor who has obtained a judgment in any of the superior courts to 
apply to the Court or a judge for a rule or order that the judgment debtor 
should be orally examined as to any and what debts are owing to him : — 

Held (per Kelly, C.B., Pigott and Cleasby, BE., Channell, B., doubting), that 
in an action in which a corporation were defendants there was no power under 
this section to order the oral examination of the directors of that corporation. 

EuLE calling on three directors of the Neath and ^Brecon Bail- 
way Company, and the secretary, to shew cause why they or some 
or one of them should not be orally examined before a master of 
the court, under the Common Law Procedure Act, 1854 (17 Ss 18 
Vict c. 125), 8. 60, as to any and what debts were owing to the 
company. 

The plaintiff was a judgment creditor of the defendants, an in- 
corporated company, and this application was made with a view of 
attaching certain debts supposed to be due to the company. 
The matter had in the first place been before Hannen, J., at 
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1869 chamberSy and was by him referred to the Court. The C!ommoi: 

DicMOT I^ftw Procedure Act, 1854 (17 & 18 Vict c. 126), b, 60, enacts thai 

Neato Ain> ** ^* ^^ ^ lawful for any creditor who has obtained a judgment 

Bbboon in any of the superior courts to apply to the Court or a judge for « 

rule or order that the judgment debtor should be orally examined 

as to any and what debts are owing to him before a master of the 

court, or such other person as the Court or a judge may appoint ; 

and the Court or a judge may make such rule or order for the 

examination of such judgment debtor, and for the production oi 

any books or documents, and the examination shall be conducted 

in the same manner as in the case of an oral examination of an 

opposite party before a master under this act" 

[Bridge appeared for the secretary, but as regarded him the rule 
was abandoned.] 

GateSy for the directors, shewed cause in the first instance. The 
directors are not judgment debtors individually, and s. 60 of the 
Common Law Procedure Act, 1854, does not apply to a corpora- 
tion or to the persons who constitute it By the Slst section it is 
specially provided that " any of the oflScers " of a body corporate 
may be required to answer interrogatories where the body cor- 
porate is a party. But in the later section there is no correspond- 
ing provision, which tends to shew that no corresponding power 
was intended to be conferred. In Kingsford v. Great Western 
BaUway Company (1), the attorney of a corporation, plaintiffs in 
an action, was allowed to make an afiSdavit for discovery under 
s. 50 of the Common Law Procedure Act^ 1854, although the 
section (see Christopherson v. Lotinga (2) ) requires the affidavit of 
the ''party" to the action. But that case was decided on the 
ground that it was intended that all suitors should have the benefit 
of discovery, and the principle of the decision ought not to be 
extended. 

[Channell, B. In Laeharme v. Quartz Bock Mariposa Gold 
Mining Company (3), an order for inspection was made on a director 
of a joint-stock company, in an action against the company. 

Kelly, C J3. In that case one of the learned judges (Martin, B.) 

(1) 16 C. B. (N.S.) 761; 33 L. J (C.P.) 12L 

(C.R) 307. C3) 1 H. & C. 134; 31 L. J. (Ex.) 

(2) 15 C. B. (N.a) 809; 33 L. J. 335. 
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at least appears to have considered that a director was an ** officer ** 1809 

for the purposes of discovery within the meaning of 17 & 18 Vict. jhcKBov 

c. 125. 8. 60.(1)] Ni^-^ 

The order there was for inspection, as to which there was a com- _ Bbboon 

Bailwat Co. 
mon law right. 

[Cbannell, B, The word "judgment debtor" undoubtedly in- 
cludes a corporation. Your objection is, that although this be so, 
the directors are not the corporation, and that s. 60,of the act pro- 
Tides no machinery for their being examined.] 

The right to examine is entirely statutory, and the language of 
the statute does not admit of the examination of persons who are 
not the actual judgment debtors in the action. 

J. 0. Oriffib^ in support of the rule. Section 60 ought to be 
as liberally interpreted as the previous sections as to discovery and 
interrogatories. Now in ss. 50, 51, it is true that there is an express 
provision as to bodies corporate who are allowed to put forward an 
officer to answer or make discovery. But in s. 50 there is no such 
provision, so far as the party applying for discovery is concerned. 
Yet although m Christopherson v. Lotinga (2) an affidavit hy the 
jpartff himself was held to be essential, in Kingsford v. Qreal 
Western Baiiway Company (3), the aUorney of a body corporate 
was allowed to make the affidavit, the corporation being person- 
ally incapable of doing so. The case of Ldcharme v. Qwirlz 
Boek Mariposa Odd Mining Company (4) is a strong authority 
for this application ; it was really decided on the 50th section of 
the Common Law Procedure Act, 1854, and was based on the fact 
that the directors were the real judgment debtors. 

[PiooTT, B. The same observation might be applied to each 
shareholder.] 

Granting that it might, the Court would always exercise the 

(1) By 8. 50, upon the application tion is made, or if such party be a 

of either party to a cause, ''upon an body corporate upon "some officer to 

affidavit by such party,** of his belief be named of such body corporate." 

that any document, to the production (2) 15 C. B. (N.S.) 809; 33 L. J. 

of which he is entitled for the purpose (CP.) 121. 

of discovery, or otherwise, is in the pos- (3) 16 0. B. (N.S.) 761 ; 33 L. J. 



I or power of the opposite party, (CP.) 307. 
an order for discovery may be made on (4) 1 H. & G. 134 ; 31 L. J. (Ex.) 
the party against whom such applica- 334. 
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1869 discretion which belongs to them, and only order the examination 
Dickson ^^ *^® actnal managers of the company. Corporations are cer- 
*'• tainly "judgment debtors " under the 61st section for the purposes 
Bbecon of an attachment of debts due to them ; yet they cannot be personally 
' examined with a view to find out if any such debts exists although 
an examination is often absolutely necessary to make the act 
effectual. It is not, under such circumstances, a violent con- 
struction to hold that s. 60 authorizes the examination of the 
directors, or those of them whom the Court may think fit. 

Kelly, C.B. I am of opinion that this rule should be discharged. 
The 60th section of the Common Law Procedure Act, 1854, enables 
a judgment creditor under certain circumstances to administer an 
oath to the judgment debtor, and to cause him to answer upon 
oath as to what debts are owing to him, and from whom they are 
due, in order that they may be attached by the judgment creditor. 
The question before us now is whether this provision can be by 
any possibility applied to a corporation. Now, if we were to make 
the order claimed by this rule, we should assume th^it the directors 
of this incorporated company are the defendants in the action, 
whereas they are in truth nothing of the kind. The words of the 
section are that *'it shall be lawful for any creditor who has 
obtained a judgment in any of the superior courts to apply to the 
Court or a judge for a rule or order that the judgment debtor 
should be orally examined as to any and what debts are owing 
to him ;" and, doubtless, if an oath could be administered to a 
corporation, an order under the section might be made. But a 
corporation cannot be sworn. To whom then can the oath be 
administered ? To persons, it is said, who are managing the com- 
pany, or to some officer of the company. We find, however, that 
in s. 51, which concerns interrogatories, the legislature have 
expressly provided that the officer of a company may be interro- 
gated. There is no corresponding provision in s. 60, and to in- 
troduce it would be to usurp the functions of the legislature and 
to introduce into the act a power not to be found there upon the 
true and natural construction of the words used. 

PiGOTT, B. I am of the same opinion. The words "judgment 
debtor" unquestionably apply to a corporation, but the words 



Bailwat Co. 
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"oral examination" do not. It is manifest there is no way of 1869 
putting a body corporate upon oath. It might, perhaps, have Diokson 
been expected that an express provision as to corporations would j^^^^ j^^^ 
have been inserted in s. 60, as was done in s. 51, although reasons 
may be suggested for a distinction being made between the ma- 
chinery provided for ascertaining for the purpose of attachment, 
debts due to an individual and debts due to a corporation. The 
latter are likely to be more notorious or easier of discovery than the 
former. Whether the legislature, however, omitted to give power 
to examine the directors or ofiBcers of a corporation, advisedly or 
not, I have no doubt that as the section stands, we cannot make 
the order claimed. The rule must therefore be discharged. 

Cleasby, B., concurred, 

Channell, B. I have entertained considerable doubt in this 
case, for I have always been desirous to construe the language of 
the Common Law Procedure Acts in the most liberal manner. 
The question depends on s. 60 of the Act of 1854, under which 
alone, if at all, we have power to make this order. Now, in the 
ease of Lacharme v. Qvurtz Bock Mariposa Odd Mining Com- 
pany (1), I am inclined to think the Court did not base their 
dedsion wholly on the ground that a director was an '^officer" 
>rithin the meaning of s. 50, and that being so, it appears to me 
that applying the principle of that case to s. 60, this order might 
be made. By the construction we now place on it we certainly 
limit the benefit the act was passed to confer. However, as the 
Lord Chief Baron and my learned brethren are clearly of opinion 
that we have no power to make the order, I am not prepared to 
differ from them. I therefore concur in the discharge of this 
rule, though I am not altogether satisfied that we are bound to 
place so narrow a construction on the section. 



Bide discharged. 



Attorneys for plaintiff: Vizard & Co. 
Attorneys for directors : Morris & Co. 



(1) 1 H. & C. 134 ; 31 L. J. (Ex.) 334. 
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1869 FEABSE Ain> Othebs v. COAEEB. 

Jan, 26. Action for Mesne Profits — EvidencC'^Judgment hy default in Ejectment — Com-^ 
mm Law Procedure Act^ 1862 (15 & 16 Viet. c. 76), m. 168, 170—jRide 112, 
HUary Term, 1853 — Evidence <^ De/endant^s Possession — Pleading — Costs 
of Ejectment — Practice in Ejectment, 

In an action of trespass for mesne profits the plaintiffs proved that the defendant 
had had a lease of the premises (which was not produced), and that he had paid 
a yearly rent of 3272. lOs., hut when or for how long did not appear. They also 
gave in evidence a judgment hy default in a previous action of ejectment for the 
same premises. By the writ in the ejectment, which ^vas dated the 5th of Fehni- 
ary, 1868, they had claimed title as from the 28th of March, 1867 : — 

Held (per Kelly, O.B., Channell, Pigott, and Cleashy, BR), that upon this 
evidence it sufficiently appeared that the defendant was tenant in possession of 
the premises at the date of the writ of ejectment, and that the plaintiffs were 
therefore entitled to mesne profits from that time up to the time of their ohtain- 
ing possession of the premises. 

Per Kelly, C.B., the judgment hy default in the ejectment, taken alone, is no 
evidence of the defendant's possession of the premises at any time; neither for the 
period duriag which the plaintiffs claim title in the writ, nor at the date of the 
writ itself: Ive v. Scott (9 Dowl. 993), commented on. 

Per Channell and Cleashy, BB., the judgment hy default in the ejectment is 
prima facie evidence that the defendant was in possession at the date of the writ, 
hut is not, evidence of his possession for the period during which the plaintiffs 
claim title in the writ. 

The plaintiffs in their declaration alleged that they had " incurred great ex> 
pense in recovering possession" of their land : — 

Edd, that under these words they were entitled to recover the costs of the pre- 
vious action of ejectment. 



Declabation. That the defendant broke and entered a mes- 
suage and land of the plaintiffs, called Whitechapel, in the parish 
of Bishopsnympton, in the county of Devon, and ejected the plain- 
tiffs from possession thereof, and kept them so ejected for a long 
time, and during that time took and receiyed to the use of the 
defendant all the issues and profits of the said messuage and land, 
*' whereby the plaintiffs during all that time lost and were deprived 
of the issues and profits and the beneficial use and occupation 
thereof, and were prevented from letting the same, and incurred 
great expense in recovering possession of the said land and mes- 
suage." 

Pleas : 1. Not guilty. 2. Not possessed. 3. Leave and licence. 

The plaintiffs joined issue on these pleas ; and for a further repU- 
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catioD, replied by way of estoppel, as to so much of the second 1869 
plea as related to the trespasses complained of in the declaration, peabse 
between the 25th of March, 1867, and the 29th of February, 1868, ooakeb. 
that^ on the 5th of February, 1868, for the purpose of recovering 
the plaintiffs' possession of the said messuage and land, a writ was 
issued out of the Court of Exchequer in the words and figures fol- 
lowing : — [Here followed the writ verbatim. It was in the ordinary 
form, and was directed to Francis Watson Goaker, and all persons 
entitled to defend possession of the premises to which the plaintiffs 
thereby claimed to have been on and since the 25th of March, 1867, 
entitled, and to eject all other persons therefrom]. That Francis 
Watson Coaker, in the said writ mentioned, was and is the defendant, 
and was at the time of the issuing of the writ and during all the time 
between the 25th of March, 1867, and the 29th of February, 1868, 
tenant in possession of the messuage and land in the declaration 
mentioned ; that the premises in the writ and in this action were 
the same ; that the plaintiffs named in the said writ were and are 
the now plaintiffs ; that the said writ was duly served on the de- 
fendant, and he had notice thereof, but no appearance was entered 
or defence made to the said writ ; that afterwards such proceedings 
were had that the plaintiffs by the consideration and judgment of 
the Court recovered possession of the said messuage and land; 
that the said judgment is still in full force ; and that afterwards 
and before this suit, that is to say on the 29th of February, 1868, 
possession was delivered to the plaintiffs in obedience to a writ of 
possession duly issued, and thereupon the plaintifis entered into 
possession of the same, wherefore, &c. 

Issue. 

At the trial before Channell, B., at the Devon summer assizes, 
1868, the plaintiffs gave in evidence the judgment by default in 
the action of ejectment. It was also proved that a lease of the 
property in question had been granted to the defendant some 
years previously (which, however, was not produced) and that the 
defendant had paid, but at what period did not appear, a yearly 
rent of 327Z. 10s. ; and that the costs in the ejectment were 
2«. 12«. 4d. It was objected on the part of the defendant, for 
whom no witnesses were called, first, that there was no evidence of 
his having been at any time in actual possession of the premises. 
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or at least of his having been in possession for any period anterior 
Peabsb to the date of the writ of ejectment ; and that there was no evidence 
OoAKEB. ^^ *^® service of the writ ; and, secondly, that the costs of the 
ejectment were not recoverable on the declaration as framed. 

The learned judge directed a verdict for the plaintiffs for the costs 
of the ejectment, and for mesne profits, from the 25th of March, 
1867, to the- 29th of February, 1868, calculated with reference to 
the yearly rent alleged to have been paid by the defendant. Leave 
was reserved to the defendant to move to enter a nonsuit, or to 
reduce the damages by such sum as the Court should think fit. 

A rule was obtained accordingly to enter a nonsuit on the 
ground that there was no evidence that the defendant was ever in 
possession of the premises, or had ever been served with the writ 
of ejectment ; or to reduce the damages by the mesne profits which 
accrued between the 25th of February, 1867, and the 5th of 
February, 1868, and by the costs of the ejectment, on the ground, 
as to the mesne profits, that there was no evidence of the defendant's 
having been in possession at any time previous to the 5th of 
February, 1868, the day on which the writ of ejectment was dated, 
and as to the costs on the ground that they were not recoverable, 
not having been declared for in a proper form. 

Jan. 22, 26. Sir J. B. Coleridge, Q.C. (8.G.), and Finder shewed 
cause. In order to retain the verdict for the full amount the plaintifik 
must prove, first, that they were entitled from the 25th of March, 
1867, the day named in the writ; and, secondly, that the defendant 
was in possession during the corresponding period. As to the first 
point, the judgment in the ejectment, although by default, would 
formerly have been conclusive evidence of tiUe from the day of the 
demise : Adin v. Parkin (1) ; Turner v. Cameroris CoaJbrooh Steam 
Coal Company (2) ; Litchfield v. Beady (3) : and since the Common 
Law Procedure Act, 1852, it is in a similar manner evidence of title 
from the day named in the writ : Wilkinson v. Kirhy. (4) Again, the 
judgment is prima facie evidence of the defendant's actual posses- 
sion at the date of the writ, although perliaps, standing alone, not 
of his possession for the period corresponding to that during which 

(1) 2 Burr. 665. (3) 5 Ex. 939. 

(2) 5 Ex. 932. (4) 15 C. B. 430. 
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the plaintiffs claim title. The verdict, howeyer, may be justified 1869 
when the whole evidence is taken into accomit. At all events the Pkam 
plaintiffs are entitled to mesne profits from the 5th to the 29th of qq^xr. 
February, i.e. from the date of the writ to the execution of the 
writ of hab. fee. poss. The judgment could not have been regu- 
larly obtained in this case, except upon an afiSdavit of personal 
service of the writ on the " tenant in possession " (or his wife or 
some member of his family), either on the premises or elsewhere : 
Common Law Procedure Act, 1852, ss. 168, 170; Eule 112, 
Hil. T., 1853. (1) Here the defendant is described by name in the 
writ, and his possession and due service on him must be presumed 
or the judgment would not be regular. But the Court will assume 
the regularity of its own proceedings. It is true that the affidavit 
is merely one of service of the writ, but according to the Common 
Law Procedure Act, 1852, s. 168, the writ is to be directed to the 
persons in possession and by name. 

[Kelly, C.B. The judgment might be perfectly regular, i.e., 
obtained on a proper afiBdavit, and yet the contents of that affidavit 
might be false. The judgment may be evidence of such an affidavit 
haTing been filed, but how does it prove that the affidavit was 
true?] 

The plaintifife ought, in the absence of evidence to the contrary, 
to be presumed to have spoken the truth. In Waddinpton v. 
BoberU (2), a memorandum of registration of a composition deed 
was held evidence that the necessary affidavit under the Bank- 

(1) The Common Law Procedure '^^ door of the dwelling-hou8e or other 

Act, 1852, 8. 168, enacts that " instead conspicuous part of the property." 

of the present proceeding by ejectment, Ra^e 112, Hilary Term, 1863, orders 

a writ shall he issued directed to the per- that "no judgment in ejectment for 

sons in possession by name and to all want of appearance .... shall be 

persons entitled to defend the possession signed without first filing an affidavit 

of the property claimed, which pro- of the service of the writ according to 

pcrty shall be described in the writ the Common Law Procedure Act, 1862, 

with reasonable certainty." and a copy thereof; or, where personal 

S. 170 enacts that •* the writ shall be service has not been eflfected, without 

served in the same manner as an eject- first obtaining a judge's order or rule of 

ment has heretofore been served,' or in court authorizing the signing such judg- 

such manner as the court or a judge ment: and such rule or order, or a 

shall order, and in case of vacant pos- duplicate thereof, shall be filed together 

session, by posting a copy thereof ui)on with a copy of the writ." 
(2) Law Kep. 3 Q. B. 679. 

Tou IV. K 3 
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1869 ruptcy Act, 1861, s. 192, had been filed, and it was farther held 
PXABu unnecessary to proye the truth of the facts stated in it It may 
Q^JJj^^^. ^ ^^ ^^^^ ^^^ judgment may have been signed on a ** vacant 
possession," but the Court will not presume that the premises were 
yacant where there is evidence that they were not, as there is in 
this case, the defendant having paid rent for them under a lease. 
The only presumption, therefore, that can be made, is that the de- 
fendant was tenant in possession at the date of the writ The 
defendant would have been at liberty to prove he was not such 
tenant at the trial, but not having done so it must be taken that 
he was. 

[Channell, B. There is no plea raising such an issue in this 
case.] 

He might have had the judgment set aside as irregular at the 
plaintiffs' cost if he really was not in possession, but having allowed 
it to stand it is sufficient evidence to shift the onus of proof from 
the plaintiffs to him. With regard to the damages, the plaintiffs 
have clearly a right to the costs of the ejectment in addition to 
mesne profits : NoweU v. Boahe (1) ; Doe v. Filliter (2) ; and the 
language of the declaration is sufficient to include a claim for 
them. 

jET. T. CoUy Q.G, in support of the rule. The costs of the eject- 
ment should have been claimed specially ; but should the declara- 
tion be held sufficient, it must be admitted that they are recover- 
able, if the plaintiffs are entitled to a verdict at all. But in this 
case the plaintiffs ought to be nonsuited. There is no evidence of 
actual possession by the defendant during any definite period. A 
rent was paid, but it does not appear when or for how long; and th^ 
judgment in the ejectment is proof of the plaintiff's title, but of no- 
thing else. It may have been obtained not after service of the writ 
on the defendant, but as on a vacant possession. Either alternative 
is equally probable, and that being so, neither ought to be presumed. 
Or, granting that the Court will presume the judgment to have 
been founded on a proper affidavit of service, still the truth of the 
facts therein stated ought to have been proved aliunde : Cole on 
Ejectment, pp. 241, 242, 715 ; Ewnier v. BrUts (3) ; Doe d. Jame$ 

(1) 7 B. & C. 404. (2) 13 M. & W. 47. 

(8) 8 Camp. 455. 
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T. JStanion. (1) In Adin v. Parkin (2), independent evidence of 1869 
ihe defendant's possession was given : See also Doe v. Earvey (3) ; Teabse 
Mattheu) V. OAome (4) ; Dodwdl v. CUbhs. (5) At the most, no 
more can be recovered than mesne profits from the date of the 
writ ; and Ive v. Scott (6) is an authority that not even these are 
recoverable. 

[CiiEASBTy B. There the judgment by default in question was 
not in the ejectment, but in the action for mesne profits itself.] 

The case involves a decision to the effect that a judgment by 
default in ejectment is no evidence of possession, even at the date 
of the writ. 

EsiiLT, C.B. This is an action of trespass for mesne profits, 
and upon these pleadings the plaintiffs, in order to succeed, must 
according to the rules of evidence as accurately laid down in 
Boscoe's Nisi Prius, 11th ed., p. 578, prove their title and re-entry, 
the defendant's liability by reason of possession and the amount of 
damages. Now, here the plaintiffs have certainly proved their 
title by producing the judgment by default in the action of eject- 
ment. The case of Adin v. Parkin (2), shews that such a judg- 
ment is good evidence of title in an action for mesne profits. The 
next point is the re-entry, which has also been satisfactorily estab- 
lished. And then comes the question, whether there was any 
evidence of actual possession by the defendant, or that he kept the 
plaintiffs out It is contended that the judgment by default in 
the ejectment was prima facie evidence of actual possession by the 
defendant, inasmuch as if regular, as we must assume that it was, 
it must have been founded necessarily on an affidavit of the service 
of the writ according to the Common Law Procedure Act, 1852, 
either personally on the tenant in possession, or by posting up a 
notice on the premises in the case of a vacant possession. I am of 
opinion that it is not such evidence. It is stated in Boscoe's 
Nisi Prius, 11th ed., p. 580, that ** the judgment in ejectment is 
not evidence of the time during which the defendant has been 
in possession." Before the Common Law Procedure Act, 1852, 

(1) 2 B. & A. 371. (4) 13 a B. 919. 

(2) 2 Borr. 665. (5) 2 C. * P. 616. 

(3) 8 Bing. 239. , (6) 9 Dowl 993. 

E2 3 
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1869 the "consent rule" admitted possession by the defendant at 
PBAIIS2 the time of the serrice of the declaration ; but if the plaintiff 
OoAKjB. so^gl^t damages for an earlier period, there must have been 
further evidence of the possession," and several cases are cited 
as authorities for the language of the text' It may, however, 
be said that although the proceedings in ejectment are no evi- 
dence of the length of time during which the defendant may 
have been in possession, still that they are evidence of possession 
at the time when the writ was served, or at which it was dated. 
But it appears to me dear from Ive v. Scott {I), that the judgment 
is not evidence of the defendant s possession at all. There, it is 
true, the judgment by default immediately in question, was in the 
action for mesne profits itself. It was therefore unnecessary in that 
action to offer any evidence of the mere fact of actual possession at 
some time. The only dispute had been before the under sheriff 
on a writ of inquiry as to the amount of damages. The nnder 
sheriff had directed a verdict for nominal damages only, and the 
point decided was, that the defendant by suffering judgment by 
default in the action of trespass, had not admitted the days in the 
declaration during which he was alleged to have been lq possession. 
The verdict, therefore, stood — a rule to set it aside being refused. 
The importance of the case arises from the fact that the verdict, 
for nominal damages only, was not disturbed. Now, if the judg- 
ment in the action of ejectment, which must have been produced 
to prove the other part of the case, had been held to be evidence of 
the defendant's possession at the date of the writ, the under sheriff's . 
ruling must have been wrong, because the plaintiff would then 
have been entitled to the value of the premises from the time of 
the commencement of the action of ejectment, to the time when 
he obtained repossession, i.e., to something more than nominal 
damages ; and the under sheriff can only have been held to be 
right on the ground that proof of actual possession from that time 
was necessary, and that it had not been supplied. Therefore, not- 
withstanding any presumptions of law which ought to be made 
with regard to the regularity of the proceedings in ejectment, the 
plaintiffs, in my opinion were, so far as the case depends on the 
judgment in the ejectment, without evidence of actual possession 

(1) 9 Dowl. 993. 
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by the defendant at any time, and had no other evidence been 1869 
adduced, would not be entitled to recover a verdict. Pbame 

But I think there is suflScient evidence aliunde, that the defend- cqa^b. 
ant was for some period in possession, for it was proved that he 
had a lease, and that he paid a yearly rent of 327Z. 10a., and this 
he would not have done except as being tenant in possession of 
the premises. The only remaining question, accordingly, is as to 
the amount of damages, and on this point there is no direct 
evidence of how long the defendant had been in possession. But 
it is certain that his occupation could not have begun after the 
commencement of the action of ejectment. It would be absurd to 
suppose that it did. We are therefore justified in coming to the 
conclusion, that on the 5th of February, 1868, he was in possession 
of the premises. Then it appears that the writ of hab. fac. poss. 
was not executed until the 29th, ^^^ the plaintiffs ought to 
lecover the mesne profits accruing between these two dates, as 
measured by the yearly rent payable. The verdict, therefore, 
should be reduced to an amount made up of the proper proportion 
of rent for those twenty-four days, and of the costs of the eject- 
ment, to which under this declaration I entertain no doubt that 
they are entitled. 

Channell, B. The rule in this case asks either for a nonsuit or 
to reduce the damages. As to the first alternative, I am of opinion 
that it ought to be discharged. Taking the Lord Chief Baron's 
view of the evidence adduced, both documentary and parol, there 
can be no doubt that the plaintiffs are entitled to some verdict. 
But I am, for myself prepared to say that the judgment by default 
would, of itself, have entitled the plaintiffs to a verdict. I agree 
that under the old practice a plaintiff had to prove title on the 
day of the demise, and frequently it was a question of consider- 
able nicety as to whether he had succeeded in doing so. Now it 
cannot be doubted that a judgment, though by default^ in ejectment 
is proof of title in an action for mesne profits, as from the day of 
the demise or the day named in the writ of ejectment. It did not, 
however, nor does it now, prove possession by the defendant for a 
corresponding period. That must be established independently in 
order to entitle a plaintiff to mesne profits for the whole interval. 



V. 
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1869 In the absence of any farther evidence he would be entitled to a 
SJaise" verdict indeed, but not to damages from the day named in the 
writ as that on which the plaintiff had a right to eject. And in 
this case, therefore, I should be ready to hold that no nonsuit ought 
to be entered, even had there been no parol evidence at all. 

Ab to the damages, I am not prepared to say that the plaintiffs 
are not entitled to a larger sum than that mentioned by the Lord 
Chief Baron, but I do not wish to differ from him on this point 
The evidence shews that the defendant held under a lease, and 
that he had paid rent at the rate of S271. 10s. a year. The lease 
might indeed possibly have been granted on the day before the writ 
of ejectment was issued. But even on that supposition, the plain- 
HfEa are at all events entitled to a verdict for 26/. 14^., being the 
costs of the ejectment, the claim for which is, I think, sufficiently 
laid in the declaration ; and also to a sum equivalent to twenty- 
four days rent at the rate of 327/. lOs. a year, and the rule should 
be made absolute to reduce the verdict to a sum made up of these 
two amounts. 

PiGOTT, B. If it had been necessary in this case to decide whe- 
ther the proceedings in the action of ejectment, standing alone,, 
were evidence or not of the defendant's actual possession at or pre- 
vious to the date of the writ, I should have wished for further time 
before coming to a decision. But the case is really to be deter- 
mined on the plain facts proved. Here there was a judgment in 
a previous action of ejectment, and in my opinion, sufScient parol 
. evidence to warrant the conclusion that the defendant was in pos- 
session at the time of the service of the writ of ejectment, and 
indeed anterior to that time. It was established distinctly that the 
defendant was holding the premises under a lease at a given rent. 
We cannot under such circumstances say that there was no evi- 
dence of his having ever been in actual possession. Then as to 
the amount of damages to which the plaintiff are entitled, I agree 
with the Lord Chief Baron, and my Brother Channel!. A jury 
might, perhaps, be justified in giving something additional, for they 
woidd not be likely to think that the lease was granted one day 
and a writ of ejectment served on the next. Still, in strict 
law, the plaintiffs are only entitled to the mesne profits accruing. 
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between the 5th and 29th of February, and to the costs of the 1869 
ejectment. 



CiiEASBTy B. I am also of opinion that the rule, so far as it 
seeks to enter a nonsuit, should be discharged, but that it should 
be made absolute to' reduce the damages. With regard to the effect 
of the judgment by default in the ejectment, I ayail myself of the 
obserrations made by my Brother Ghannell. The judgment is 
one in the modem action of ejectment, which is the creature of the 
Clommon Law Procedure Act, 1852. From that act it appears that 
the writ must be directed to the defendant by name, and the judg- 
ment which follows sets out the terms of the writ (Schedule A., 
No. 14, Common Law Procedure Act, 1852). But the writ is also 
to be directed to the tenant in possession (Common Law Procedure 
Act, 1852, s. 168), and this Court, from which the writ is issued, 
ought, therefore, in my opinion, to say that the defendant named 
in the judgment which embodies the writ was, at the date of that 
writ, the tenant in actual possession. 

It is true that the defendant is not thereby estopped absolutely 
from shewing that he never was in possession ; but here the question 
is, whether in the absence of any evidence to the contrary, we ought 
not to consider our own proceedings prima fade regular and valid. 
Under the old law, the rule was the same as I now conceive it to 
be. The judgment was prima facie, though not conclusive, evidence.. 
If it is not evidence against the defendant to this extent, I do not 
see why it should be evidence of the plaintiffs' title at all. But 
that it unquestionably is, and therefore it seems to me that it is 
evidence against the defendant of possession at the date of the 
writ^ without reference to any extrinsic evidence which may be 
adduced. 

Upon this view of the judgment, the plaintiffs are entitled to* 
recover* the two items of damages referred to, viz., the costs of 
the ejectment, which I think recoverable under the declaration as 
framed, and the mesne profits from the date of the writ. It is 
unnecessary to decide how far the modem judgment is evidence 
of iiile, as from the day named in the writ, which may and in this 
case does long precede the date of the writ itself. Under the old 
practice, the judgment was, that the plaintiff should recover *'the^ 
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1889 term," and no doubt that was evidence of title from the day of the 
Ps^HgiB demise. But now the judgment is merely for the recovery, not of 
OoAKBB. *^® term, but of the premises, and this may, perhaps, make a 
difference. 

With regard to the defendant's possession, I do not think the 
judgment proves more than that he was in possession on the day of 
the date of the writ. The extrinsic evidence does not seem to me 
satisfactory ; but on the written evidence alone I think the plain- 
tiffs can recover the costs and the mesne profits from the 5th to 
the 29th of February. 

Bvle to enter a nonsuit discharged^ cund ahsoluie 
to reduce the damages, 

' Attorneys for plaintiffs : Mercer dt Mercer. 
Attorneys for defendant : Whiiaker dt Woolbert. 
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Promissory Note — Signature in Representative Character — Note Sigiied "gw 
Secretary " (f an Incorporated Company — Personal Liability of Maker. 

The following promissory note was signed by the secretary of an incorporated 
company : — " 15002. On demand I promise to pay Messrs. Alexander and Co., 
or order, the sum of one thousand five hundred pounds, with legal interest 
thereon until paid, value received the IGtli of August, 1865. For Mistley, 
Thorpe, and Walton Railway Company. — John Sizer, secretary." In an action 
on the note by the payees against the secretaiy : — 

Held (per Kelly, C.B., and Pigott, B., Cleasby, B., hesitating), that he was not 
personally liable. 

Declar^vtion by payees against the maker of a promissory 
note in the following form : — " 1500?. On demand, I promise to 
pay Messrs. Alexander & Co., or order, the sum of one thousand 
five hundred pounds, with legal interest thereon until paid, value 
received, the 16th of August, 1865. 

" For Mistley, Thorpe, and Walton Eailway Company, 

"John Sizer, secretary. 

" Witness— Charles Taylor." 

The defendant traversed the making of the note. Issue. 
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At the trial before Martin, B., at the Middlesex sittings after 1860 
Michaelmas Term, 1868, it appeared that the defendant was secre- 
tary of the Mistley, Thorpe, and Walton Bailway Company, and 
that he had signed the note declared upon in pursuance of a reso- 
lution passed at a meeting of the directors of the company, 
authorizing him to do so. The company, and not the defendant 
personally, received the benefit of the money advanced. In the 
special act under which the company was incorporated, there were 
borrowing powers to a specified extent, but therfe was nothing 
which conferred on the directors any power to bind the company 
by bills or notes. The plaintiffs sought in this action to recover 
the amount of the note in question from the defendant personally. 
A verdict was entered for the plaintiffs, with leave to move to 
enter a verdict for the defendant. A rule was obtained accord- 
ingly, on the ground that the defendant was not personally liable 
on the note. 

Henry Maithetus, Q.C, and Joyce shewed cause. The company, 
in this case, are not liable, for the words of the note do not profess 
to bind them ; and even were it otherwise they would not be liable, 
for they have no extraordinary borrowing powers under their 
special act enabling them to accept or make bills or notes : Bate- 
man y. Mid-Wales Bailway Company. (1) But the defendant is 
personally liable : Croupy v. Harden (2) ; Leonard v. Bobinson. (3) 
He has chosen to make the note personally, using the words " I pro- 
mise," and that being so, the mere addition of his description to 
his signature does not limit his responsibility : Leadbitter v. Far- 
row (4); Healey v. Story (5); Nichols v. Diamand (6); Mare v. 
Cliarles. (7) 

PhilbricJc^ in support of the rule. The form of the note is dis- 
tinct and unambiguous, and proves that the defendant is not per- 
sonally liable. The use of the word " I " is not of itself enough to 
fix him personally. ' Bank notes are drawn in the same form, yet 
there is no responsibility incurred by the person who signs, ^ for 
the governor and managers." In Healey v. Story (5), the note was 

(1) Law Rep. I C. P. 499. (5) 3 Ex. 3. 

(2) 7 Taunt. 159. (6) 9 Ex. 154. 

(3) 5 E. & R 125. (7) 5 E. & B. 978 ; 25 L. J. (Q.B.) 

(4) 5 M. & S. 345. 119. 
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I8e9 "joint and several," and these words were held to imply a personal 
Alesandib undertaking to pay. In Mare y. Charles (1), the bill was directed 
Siz£B. ^0 ^^ defendant, as an individual. In NiehoU y. Diatnand (2), 
the defendant was himself a member of the company, which was 
not incorporated. The fact that the note may be void against the 
company will not make it good against the defendant : Affffs v. 
Ntchohan. (3) In Lindue v. Melrose (4), a note very similar tc 
the present was signed by three directors of a company. It was 
held that they were not personally liable. 

Kelly, C.B. I think that this rule should be made absolute. 
The question is whether the defendant, in signing a promissory 
note, has made himself personally liable upon it. In other words, 
is the note his note or that of the company, signed by him as their 
officer ? Now, looking at the terms of the note itself, it seems to 
me that it does not, on its face, purport to be a personal contract. 
If it had been so, and had been made on some consideration 
moving towards him personally, it would have been signed " John 
Sizer," and no more. But we find that, although in the body of it 
the personal pronoun '^ I " is used, it is signed '' John Sizer, secre- 
tary^ for the company. Unless intended to be the company's 
note, and not his own, it is difficult to see why it was signed as 
"secretary" at all, or why the company's name was introduced 
into it. I have no doubt it was signed by the defendant only as 
secretary, and was intended as the note of the company. 

But then it is said we cannot treat it in this light, the company 
having no power under their acts to make promissory notes ; and 
our attention is directed to the fact that it is framed in the singular 
number. But no other form would have been more appropriate. 
The ordinaiy bank notes of the Bank of England are exactly in 
the same form, with the exception that the person signing them 
adds no description to his name. Yet it has never been supposed 
, that he would be personally liable. Here, not only is the note in 
the same form (both being framed in the singular number), but 
the signature has appended to it the word " secretary," shewing^ 

(1) 5 E.& B. 978 ; 25 L. J. (Q.B.) 119. (4) 2 H. & N. 293 ; S. 0. in Ex. Ch. 

(2) 9 Ex. 164. 3 H. & N. 177 ; 27 L. J. (Ex.) 32G. 

(3) 1 H. & N. 165 ; 25 L. J. (Ex.) 348. 
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ia my opinion, still more clearly that the note was the company's 1869 
note, and intended to bind them alone. Alkxandbr" 

With regard to the authorities which have been cited, some 
refer to 'promissory notes, others to bills of exchange. To the 
latter I will allade immediately. As to those which concern pro- 
missory notes, those cited by the plaintiffs seem to me to be dis- 
tinguishable. In Leadbitter v. Farrow (1) there were words in the 
bill indicating the account to which the amount of it was to be 
plaoedy but these words do not affect the legal obligation of the 
promisor. The effect of the whole document was, " I promise to 
pay a certain sum, but it is to be placed to a particular account," 
a limitation which does not in any way affect the responsibility of 
the person signing it. The language of the judgment, indeed, is 
favourable to the defendant. ^'Is it not a universal rule," says 
Lord Ellenborough, '^ that a man who puts his name to a bill of 
exchange makes himself personally liable, unless he states on the 
face of the bill that he subscribes it for another, or by procuration 
of another, which are words of exclusion ? CTnless he says plainly, 
*I am the mere scribe,' he becomes liable." In this case the de- 
fendant has, in my opinion, said so. His signature is distinctly 
not personal, but as " secretary." Again, in Eealey v. Story (2), 
the note was signed and was in a form which removed all doubt 
as to its meaning. Two persons promised by it '^jointly and 
severally." This, therefore, was necessarily of itself a personal obli- 
gation. Next, as to the other cases cited on behalf of the plaintiffs, 
they were all cases not of notes but of bills of exchange, where the 
acceptor, though he may purport to accept in some manner 
limiting his personal liability, becomes liable if he does accept. 
He cannot vary or limit his liability on the contract ; and by his 
acceptance of the bill, which is addressed to him, it becomes his 
contract, and words of mere description or qualification are not 
enough, according to the usage of merchants, to exonerate him. 
If express words of exclusion were to be used, the result might 
be different, but then the acceptance would in fact be no accept* 
ance at all. Bills of exchange are all drawn on the intended 
acceptor, in a personal character, and if he accept them he must 
be held to have done so in that character, and will be held liable, 

(1) 5 M. & S. 345. (2) 3 Ex. 3. 
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no matter what words of mere description may be added to his 
Alexandeb »ame. 

Then, coming to the cases cited by the defendant, I am unable 
to distinguish this case from Lindus v. Melrose. (1) There three 
of the directors of an incorporated company signed a note by 
which they "jointly promised" to pay 600Z*, and to their signa- 
tures they added their description, " directors," and the instrument 
being a note, and not a bill of exchange, they were held not to be 
liable. Affffs y., Nicholson (2) is much to the same effect It is, 
however, rather a stronger case than the present, for in the body of 
the note in that case the makers were described as agents. Still, 
upon the whole, looking to the whole of this note, I am constrained 
to the conclusion that the defendant signed as secretary only. 
The rule must therefore be made absolute. 

PiooTT, B. This question is a very arguable one, but in the 
esult I agree with the Lord Chief Baron. No doubt, as is laid 
down in lAndus y. Melrose (1), a man is personally liable on an in- 
strument, unless it clearly appears on the face of the instrument that 
he is an agent only. Is he so here ? Mr. Matthews contends the 
contrary, and lays much emphasis on the word " I," as shewing per- 
sonal liability, in the body of the note. But in any other form the 
note would have been ungrammatical, and the form, which is the 
same as is used in an ordinary Bank of England note, does not in this 
case any more than in that necessarily create a personal liabQity. 
Here, moreover, the defendant signs " as secretary " for the com- 
pany, and the fair construction of the note, I think, is that he 
signed as an agent only. The money was no doubt for the par- 
poses of the company, and although strictly speaking that does not 
affect the question, still, as Pollock, C.B., observes, in Lindus v. 
Melrose (3), the surrounding circumstances may be looked at in 
order to enable the Court to come to a right conclusion, and the 
circumstance that the money was to go, and did go, to the com- 
pany, and not to the defendant, fortifies me in the opinion I have 
already expressed. The cases cited for the plaintifiGa appear to me 

(1) 2H.&N.293; 3H.&N.177; (3) 2 H. & N. at p. 297; 27 L. J. 
27 L. J. (Ex.) 326. (Ex.) at p. 328. 

(2) 1 H.ife N. 16n; 25 L. J. (Ex.) 348. 
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to be all distinguishable, and I therefoie think the rule should be 1869 
made absolute. alexakdkb 

CiiEASBY, B. The question here is really in what character did ®^™^- 
the defendant sign the note. Did he sign for himself or for the 
company? Looking at the whole instrument together, and giving 
full effect to the use of the pronoun " I " in the body of it, I think 
it may be fairly contended that the signature was to be by one 
person only, and that the person who did sign it assumed thereby 
a personal liability. But I do not entertain so strong an opinion 
on the subject as to cause me to differ from the view expressed by 
the Lord Chief Baron and my Brother Pigott, and I therefore 
concur with them, though with some hesitation, in the opinion 
that the rule should be made absolute. 



BvJe absolute. 



Attorneys for plaintiffs : Walker dt OriffUhs. 
Attorneys for defendant : IhyJe & Edwards. 



JOHNSON V, OSENTON. Jan, 23. 

Iked under Bankruptcy Act, 1861 (24 <fc 25 Vict. c. 134), s. 192-- Assent— Con- 
veyance rf Property— BtUs of Sale Act, 1854 (17 & 18 Vict. c. 36), «. 1, 7 
Signature hy Clerk — Authority to sign. 

Assents to a deed under s. 192 of the Bankruptcy Act, 1861, must be absolate 
and unqualified. 

It does not prevent the operation of a deed as a conveyance at common law, 
that it is expressed to be intended to operate as a deed under s. 192 of the Bank- 
ruptcy Act, 1861, and that not being duly assented to, it caimot so operate. 

A judgment debtor, anticipating the immediate levy of execution, executed an 
assignment of all his property to a trustee, who joined with him in a covenant to 
pay a composition of 28. in the pound to his creditors, and who was to hold the 
property on trusty first, to pay the costs ; secondly, to repay himself the money 
paid by him in respect of the composition, with an ultimate trust of the surplus 
(if any) for the debtor. The deed was expressed to be intended to operate imder 
8. 192 of the Bankruptcy Act, 1861. 

A necessary assent appeared on its face to be given by one creditor on behalf of 
bimself and three others, without prejudice to their rigJUs under a former trust deed. 
The assent was actually signed by a clerk of the creditor's town agents, the creditor 
having telegraphed to them to sign for himself and the other three ; it did not appear 
that the limitation in the assent was required by the telegraphic instructions : — 

Edd^ that, although the signature by the clerk was otherwise a valid signature 
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1869 OQ behalf of these creditors, yet the assent was not valid, because it was not abs< 

lute and unqualified, and also because it did not appear to be in pursuance of tl 

JorasoK instructions:— 

OasNTOK. Udd^ also, that, notwithstanding the deed appeared on its face to be intended \ 
operate under s. 192 of the Bankruptcy Act, 1861, it could not be taken to be a 
escrow ; and that, although in that respect it could not operate as was intende< 
it conveyed the property comprised in it to the trustee. 

Intebpleadeb issue, tried before Martin, B., at Westminster 
on the 3rd of November, 1868. The following fiEtcts were prove 
at the trial. 

On the 29th of July, 1868, at the Surrey summer assizes, th 
defendant obtained a verdict against one S. T. Prior, with' inmie 
diate execution. 

On the 1st of August, Prior executed a deed by which he, an( 
the plaintiff Johnson as surety, jointly and severally covenanted will 
all the creditors of Prior to pay them a composition of 2b. in th 
pound on the 29th of October next; and Prior assigned an( 
granted to Johnson all his " stock in trade, money, credits, rea 
and personal estate and effects whatsoever," on trust at his dis 
cretion to realize the same, and to apply the moneys, first, in pay 
ment of costs ; secondly, towards the repayment to Johnson of al 
moneys paid by him to the creditors of Prior in respect of th( 
composition ; and as to the surplus (if any) in trust for Prior. Th( 
deed contained a release from the creditors to Prior, and it con 
eluded with the following clause : " And it is hereby lastly agreec 
and declared that these presents are intended to operate, and shall 
(so far 6ks lawfully may be) operate as a trust and composition deed 
for the benefit of creditors within the provisions of the Bankruptcy 
Act, 1861, and be binding on all the creditors of the said S. T. 
Prior, including those who do not execute the same or assent there- 
to, and that so soon as a majority in number, representing three- 
fourths in value, of the creditors of the said S. T. Prior shall have 
executed or in writing assented to these presents, it is intended 
that the same shall be registered in the court of bankruptcy 
under s. 192 of the Bankruptcy Act, 1861, in order that the said 
S. T. Prior may obtain the protection of the court as provided by 
s. 198.- 

There was some doubt upon the evidence whether possession 
was actually delivered to Johnson, and when the execution was 



V, 
OSBKTON. 



YOL. IV.] HILABY TERM, XXXH VICT. 109 

put in on the 3rd of August, Prior \7as in possession; but the 1869 
validity of the deed under s. 192 of the Bankruptcy Act, 1861, ~ johnson 
turned upon the sufficiency of the assents. To make up the re- 
quisite number it was necessary to rely on an assent given in the 
following form : — 

" We approve of the trust deed executed by the debtor on the 
1st of August instant on behalf of the Writhlington Coal Company, 
the Frome Permanent Building Society, the executors of the late 
W. Sabbits, and ourselves, without prejudice in any way to the 
rights of the above-named creditors and ourselves under the first 
trust deed executed by the debtor, and also without prejudice to 
the securities held by any of the above creditors. 

(Signed) ** Prior & Bigg, 
" For Cruttwell & Daniel, Solicitors, Frome. 

" 1st of August, 1868." 

It appeared (though the evidence was not very clear) that Crutt- 
well had either verbally, or in writing, authority from the three 
other creditors to assent, and that having this authority he tele- 
graphed to his agents, Messrs. Prior & Bigg, to assent in writing ; 
the assent however was actually written and signed by the manag- 
ing clerk of Prior & Bigg. It did not appear whether the autho- 
rity to Cruttwell & Daniel, or their telegram to Prior & Bigg, 
contained any such reservation as was introduced into the written 
assent The earlier deed was not produced. 

It was contended for the plaintiff (and was denied by the de- 
fendant) that the assent was shewn to be authorized, and was formal 
and valid ; but that if not, and the deed could not for that reason 
operate as a deed under s. 192 of the Bankruptcy Act, 1861, it 
was a good conveyance of the property to Johnson, and therefore 
defeated the right of the execution creditor. 

A verdict was taken for the plaintiff, with leave to the defend- 
ant to move to enter a verdict for him on the ground that the 
deed was not duly assented to under the Bankruptcy Act, 1861, 
and that it did not pass the property to Johnson as against an 
execution creditor. A rule having been obtained accordingly. 

Afkinsan, 8erjt.y and Eyre Lloyd, shewed cause. The authority 
to Cruttwell & Daniel* is sufficiently proved, and if so, the assent 
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1869 given by them on behalf of all four creditors is valid. For, they 
Johnson having once exercised their authority by electing to assent, and 
Qg^^j^ manifesting that determination by the telegram, whatever further 
was done was merely ministerial. Neither Prior & Bigg them- 
selves, nor their clerk, had any discretion ; they .were only the 
hand to affix the signature to the written assent ; and Lord v. 
Hall (1), and the case there cited by Maule, J. (2) of Ex parte 
Sutton (3), shew that there is nothing in such a proceeding to con- 
travene the legal principle relied on by the defendant, forbidding 
the delegation of authority. The supposed reservation in the 
assent does not affect its validity, for until it is shewn that the 
deed referred to derogates from the effect of the present deed it 
does not appear that any limitation or condition is really put on 
the assent, and certainly not that there is any injury to the other 
creditors; the assent must therefore be taken to be absolute. 
But if the deed is not valid under s. 192 of the Bankruptcy Act, 
1861, it is nevertheless valid as a conveyance of property : Symons 
V. Qeorge (4) ; for there is nothing here, either on the face of the 
deed or on the extrinsic evidence, to shew it to have been delivered 
as an escrow. 

Garthy Q.C, and C. K Anderson, in support of the rule. The 
authority to Cruttwell & Daniel cannot be considered as proved, 
still less as executed. The signature is not even by those to whom 
they delegated the duty of signing, but by their clerk, who had no 
authority at all. But however validly subscribed, the assent is 
itself ineffectual ; for an assent to a deed of this nature, as to any 
other transaction between parties, must be absolute and uncondi- 
tional ; a qualified assent is no assent at all. Still less can' such 
an assent avail, when on the face of it it appears to reserve to 
the person assenting rights different from those of other persons 
interested under the deed, who are thus placed in an inferior 
position. The other creditora are, by the Bankruptcy Act, made 
parties to the deed, and they must be parties on an equal foot- 
ing. Although, therefore, this may be valid as a deed regis- 
tered under s. 194 of the Act: see JSu parte Morgan (5), and Ex 

(1) 8 C. B. 627. (4) 3 H. & C. 996 ; 34 L. J. (Ex.) 187. 

(2) At p. 631. (5) 1 D. J. & S. 288 ; 32 L. J. (Bkcy.) 

(3) 2 Cox, 84. 15. » 
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parte 8pyer (1), approved in Pearson y. Pearson (2) : it cannot ope- 1M9 
rate under & 192, and therefore cannot operate so as to make the jorrson 
creditors parties, or to fulfil the intention of the debtor. And for Qg^Jjijg, 
the same reason it cannot operate so as to convej the property to 
Johnson ; for the last clause of the deed shews that it was only- 
intended to operate at all in the event of its being completed so as to 
make it operative under s. 192. This clause did not occur in the 
deed in Symons v. George (3), and it may be inferred from the lan- 
guage of Bramwell, B., in the court below (4), that if it had been 
present there the case would have been decided otherwise. Yet 
even supposing the deed to be otherwise good as a conveyance at 
oommon law, it is within the Bills of Sale Act, 1854 (17 & 18 Yict. 
a 36), s. 1, and therefore not being registered within twenty-one 
days, and the property being in Prior's possession when execu- 
tion was levied, it is void as against an execution creditor. (5) 

Eellt, O.B. There are two questions in this case. The first is, 
whether the deed in question was duly assented to in writing under 
8. 192 of the Bankruptcy Act, 1861, and that depends on whether 
a valid assent was given by four firms of creditors. None of the 
four have actually executed the deed or signed an assent; but one 
firm has, it is said, assented on behalf of themselves and of the 
other three, and the question is, whether that cissent is sufficient. 
It appears that in communications between them this firm was 

(1) 1 D. J. & S. 318. in, or right to the possession of any 

(2) Law Kep. 1 Ex. 308, 311. personal chattels comprised in such bill 

(3) 3 H. & C. 996; 34 L. J. (Ex.) of sale which at or after the time . . . 
187. of executing such process .... and 

(4) 3 H. & C. at p. 74; 33 L. J. after the ea^ffiration of the aaid period cf 
(Ex.) at p. 233. twenty -one days^ shall be in the posses- 

(6) The Act (17 A 18 Vict. c. 36, sion or apparent possession of the per- 

1. 1) provides that every bill of sale of son making such bill of sale.** In the 

personal chattels shall be registered with- present case, however, not twenty-one, 

in twenty-one days after its making; but only two days had elapsed between 

and that otherwise it shall, as against the making of the deed and the levy of 

(amongst otbere) "all sherifis* oflBcers the execution. 

and other persons seizing any property By s. 7 the Act defines the term 

oreflEects" comprised therein, "and as '*bill of sale," and excludes from its 

agiinst every person on whose behalf meaning (inter alia) " assignments for 

such process shall have been issued, be the benefit of the creditors of the person 

null and void to all intents and purposes making or giving the same." 
whatsoever, so far as regards the property 

Vou IV. L 3 
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18 69 authorized to assent in the name of all to this deed ; I say to 

JoHKBoa this deed, because it must be taken that when men of business 
OsENTON. meet together and agree that the consent of all shall be giyen to 
the composition deed of a particular debtor, it must be taken that 
they know what they are talking about, and what is the autho- 
rity they are giving. Therefore it must be taken that the three 
firms did authorize the fourth to assent to the deed in ques- 
tion on behalf of all. The whole additional evidence is that 
this fourth firm, Messrs. Cruttwell & Daniel, by telegraph, autho- 
rized and requested their agents, Mess]*8. Prior & Bigg, to sign 
an assent in writing. The assent, however, appears to have been 
written and signed, not by Messrs. Prior & Bigg, but by their 
managing clerk, by their instructions and under their authority. 
It is said that tbis was not a ministerial act, but the exercise of a dis- 
cretionary power given originally to Cruttwell & Daniel, and that 
therefore the maxim, delegatus non potest delegare, applies. But 
I am of opinion that no question of delegated authority arises in 
this case. For Cruttwell & Daniel are quite aware of what they 
are assenting to, and all that can be said is, tbat instead of signing 
the assent themselves, they require their agents in London to sign 
it for them, and that they in their turn require their clerk to do 
it in their name. But neither Prior & Bigg, nor their clerk, are 
required to exercise, or do, in fact, exercise, the discretion (if any) 
reposed in Cruttwell & Daniel, and their signature is, in fact, the 
signature of Cruttwell & Daniel by their hand. So far, then, the 
assent is sufficient. 

But two other objections have been raised to this assent, both of 
which are fataL First, it is objected that the assent is in its form 
not within the terms of the statute, and I am of opinion that it is 
not. For an assent to a deed must be absolute and unconditional, 
not qualified by restrictions and limitations. If this kind of assent 
were allowed, then those creditors who had assented simply and 
absolutely would be bound without reference to any other deed 
or any interest created thereby, but these creditors might say — 
'* there is another deed disposing differently of the property included 
in the present one, and under that we have a claim on the property 
in priority to the trusts of this deed;" and they might so derogate 
from the rights of the other creditors. It is said that as we have 
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not the earlier deed before ns it does not appear that it contained 1869 
anything contrary to the proyisions of the deed in question ; and Johnson 
that until this is shewn, the consent is not shewn to be qualified, oai^jr. 
But it lies on those who say that an assent qualified in its terms 
is not so in fact, to shew that there was nothing affecting the opera- 
tions of the deed assented to ; we must suppose that the words of 
qualification were intended to have some effect, and whatever that 
effect may be, it will prevent the assent from being absolute and 
nnconditionaL 

But> further, there is no evidence of any authority from the 
three firms to Cruttwell & Daniel, or from Cruttwell & Daniel to 
Prior & Bigg to give any other than an unqualified assent ; the 
authority, therefore, was exceeded by the introduction into the 
written assent of the words in question. On this double ground, 
therefore, that the assent produced being in its terms qualified was 
no assent at all, and that no authority has been proved from the 
creditors in question to assent in this form, the proof that the 
deed was duly assented to fails. 

That being so, it becomes necessary to examine the title of the 
defendant independently of the operation of s. 192 of the Bank- 
niptcy Act^ 1861. The deed was no doubt intended to operate 
under that section, but it is contended that, though not effectual 
for that purpose, yet it contains an absolute assignment of the 
debtor's property to the trustee, by virtue of which the property 
had ceased to be the debtor's at the time of the seizure. On look- 
ing at the deed it appears to contain an unconditional and imme- 
diate transfer to the trustee, and there is no doubt that at com- 
mon law this would operate to defeat the execution ; but it is said 
that it does not so operate for three reasons. First, it is said that 
the deed is on the face of it an escrow ; that it is expressed and 
intended to operate as a deed under s. 192 of the act, and that this 
clearly shews that its whole effect was intended to be made con- 
ditional on its validity as such deed. But I am clearly of opinion 
that the circumstance of this intention to comply with and take 
the benefit of the statute appearing on the deed does not prevent 
its delivery from operating as a perfect delivery. And when we 
consider the circumstances, and that the debtor, being in the pos- 
session of his stock in trade, expecting what actually occurred, and 

L 2 8 
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1869 being desirous of disappointing and defeating the plaintiff, did for 
J0HS8ON that very purpose, before execution, conyey away the whole of his 
Qg^^ property, it would obviously be an absurdity to suppose that it 
could ever be a question with the jury whether it was intended 
that the deed should not operate until something else occurred. 
There is therefore nothing on which to build the semblance of 
an argument that the deed was an escrow. 

Secondly, it is said that this was a bill of sale within the Bills 
of Sale Act> and not being registered within twenty-one days was 
void as against an execution creditor. But supposing it to be 
within that act, it is likewise within the exception in the act (s. 7) 
of assignments made for the benefit of creditors. On the face of it, 
it is a fair and honest deed, it is made by a debtor who knows that 
all his property is about to be seized and swept away by a single 
creditor, leaving perhaps every other creditor without a shilling of 
his debt, and who, instead of permitting this to be done, executes 
an assignment to a trustee on the terms that after payment of 
expenses the money realized shall be applied in payment of the 
composition of two shillings in the pound which is secured by 
the covenant of himself and his surety the plaintiff. How can we 
say that this deed, which has the effect of taking ihe property out 
of the hands of one creditor, and applying it in part satisfaction of 
all, is not for the benefit of the creditors in general ? 

Thirdly, it is said that the deed is fraudulent and void, because 
while it appears to transfer the debtor's whole estate to a trustee 
for creditors, there is in fact an ultimate trust for himself. But 
it is not to be forgotten that the creditors obtain the benefit of 
the personal covenant of the surety, who is not to be supposed 
to be insolvent. No fraud is necessarily to be inferred in a deed 
of this nature. As was said by Martin, B., in Symons v. Oeorge (1), 
a man has primfi facie an entire right to part with his property. 
Fraud may invalidate his act, but fraud must be proved. We 
have here apt words, and a fit mode of conveyance, passing the 
property in due form to a trustee, and with nothing illegal appear- 
ing either on the face of it, or otherwise, which may defeat its 
operation. Circumstances might no doubt exist making it proper 
to leave to the jury the question whether the deed was a fair and 
(1) 3 H. & G. at p. 78 ; 33 L. J. (Ex.) at p. 233. 
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bonfi fide deed, or a fraudulent conreyance ; but it is enough to 18<^ 

say that no evidence was given of such circumstances, and that no Johkipn 

such question was in &ct put to the jury. This rule must there- oaamv. 
fore be discharged. 

Cleasby, B. I am of the same opinion. I give no opinion upon 
the sufficiency of this assent in point of authority, but I should 
hesitate long before coming to the conclusion that an authority to 
assent could be duly exercised in the manner appearing in this 
case. But it is not necessary to say anything further on that 
pointy because the assent itself was clearly insufficient and in- 
operative. The idea of equality is at the foundation of these 
deeds of arrangement ; they must put all creditors upon an equal 
footing. The case of Ex parte BawUngs (1), where an assent was 
rejected which was given on the condition that all the creditors 
were unanimous, shews that an assent in any degree qualified in 
its terms is not valid. There, however, no advantage was stipu- 
latiBd for. But how can it be said that where a deed is assented 
to in the present form, all the creditors are in the same position? 
Some assent absolutely, others without prejudice to their rights 
under a former deed. It is clear that so far the idea of equality 
is gone, and the deed, therefore, cannot be good under s. 192 of the 
Bankruptcy Act, 1861. 

We must^ therefore, consider whether the deed is valid as a 
conveyance of property at common law. To make it invalid it 
must be shewn either that it is illegal or that it is an escrow. Now 
there is nothing illegal in a debtor conveying all his property to a 
trustee for the benefit of his creditors, although his doing so may 
be an act of bankruptcy. Clearly there is no fraud in it. And if 
so there is no illegality in the deed. It has, indeed, been argued 
that this is a bill of sale, and that not being registered under the 
Bills of Sale Act it was void as against an execution creditor. 
But the Chief Baron's observation on that is conclusive, that if it 
is within the act it is also within the exception. Then, is it an 
escrow ? There is no extrinsic evidence of the fact, and, as my 
Lord has pointed out, the probabilities are against it. But it is 
said that being intended to operate under s. 192, its operativeness 

(1) 1 D. J. & a 226, 235, 253; 32 L. J. (Bkcy.) 27, 31. 



11& OOUBT OF EXGHEQUEB. [L B. 

1869 is dependent on the event of its validity iinder that section, and 
J0HN8OH that it therefore has not conveyed the property to Johnson. But 
OsBWTON. suppose a creditor sued Johnson upon the covenant to pay a com- 
position of 2d. in the pound, could he set up in answer that the 
deed was only intended to operate nnder s. 192, and that as it 
could not do so his covenant was of no effect? Clearly he could 
not. And if so, can it be supposed that the conveyance of the 
property, which is not any more than the covenant limited by 
any conditions as to the validity of the deed under s. 192, would 
not be equally valid with that covenant^ and that if on execution 
being sued out against Johnson nothing were realized, the creditors 
could have no resort to the property which was assigned to him 
on trust for them ? Certainly not. As there is nothing to pre- 
vent the liability from attaching, so there is nothing to prevent 
the conveyance from having its effect If, indeed, the words, 
saying that the deed was intended to operate under the act, could 
be construed as meaning that unless it were duly assented to and 
registered it should be null and void, everything would be got rid 
of. But no such thing is expressed. The words mean only to give 
notice that the deed is intended to be for the benefit of all 
creditors, and to have all the effect given to it which it can derive 
from a compliance with the conditions of the Bankruptcy Act, 1861. 
This is very different from saying that it shall have no effect unless 
that intention be carried out ; and in giving this construction to 
the words, we are acting in harmony with an imreported decision 
of the Common Fleas, in a case in which I was counsel, where a 
deed in this form having been set up as a defence to an action, the 
court refused to grant me a rule to enter the verdict for the 
plaintiff, which was moved for on the ground now relied on by 
the defendant in this action. 



Riile discharged. 



Attorney for plaintiff: Bishop. 

Attorneys for defendant : H. 0. Nishet d Co. 
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[IN THE EXGHEQUEfi CHAMBER.] Ig69 

fA 9 
SINER AND WIFE V. THE GREAT WESTERN RAILWAY COMPANY. ' \. 

Ntgligmce — JRaUtvay Company — Train too long for pkU/orm, 

An excursion train, in which the plaintiffs (husband and wife) were passengers yffA - ^^^ 

to Rhyl, arrived at Rhyl station aad, the train being loo long for the platform, the ^/U^j^^r^^y 

carriage in which they were overshot it. It was then daylight. The passengers 

were not warned to keep their seats, nor was any offer made to back the train to 

the platform ; nor was it in fact so backed ; nor did it move until it started for 

Bangor. After waiting a short time the husband, following the example of other 

passengers, alighted, without any request to the defendants' servants to back the 

train or any communication with them. The wife, standing on the iron step of 

the carriage^ took both his hands and jumped down, and in doing so strained her 

knee, lliere was a footboard between the iron step and the ground which she 

did not use, but there was no evidence of any carelessness or awkwardness on her 

part in the manner of descent. In an action brought for the injury : — 

Hdd (per Byles, Mellor, Montague Smith, and Hannen, JJ., Keating, J., dis- 
senting), affirming the decision of the Court below, that there was no evidence for 
the jury of negligence in the defendants, and that the accident was entirely the 
result of the plaintiffs' own acts. 

Foy V. London^ BrigJUon, and South Coaat RaUxoay Company (18 C. B. (N.S.) 
225), commented on. 






Appeal from a decision of the Court of Exchequer, making 
absolute a rule to enter a nonsuit. 

The action was by a husband and wife, and the declaration was 
as follows : — 

First count) that the wife was received by the defendants as a 
passenger, to be carried from West Bromwich to Bhyl, on the terms 
that defendants should use due care in and about carrying her, &c., 
and should at Bbyl station use due care in and about affording her 
reasonable fietcilities for alighting from the carriage in which she 
should be carried ; that the defendants carried her to Bhyl, &c., yet 
they did not at Bhyl station use due care in and about affording 
her reasonable and proper facilities to alight, by reason whereof, she, 
in alighting from the said carriage, strained one of her legs, &c. 

Second county claiming damages by the husband for loss of his 
wife's society, &c. 

Pleas : 1. Not guilty. 2. That the wife was not a passenger. 
Issue. 

The case was tried at the Shrewsbury spring assizes, 1868, befoi-e 
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Keating, J. The facts were as follows : — The plaintiffs travelled 
~ by an excursion train on the defendants' line from West Bromwich 
•• to Rhyl, and arrived there in daylight. At Rhyl, the train was 
Wbbtebh too long for the platform, and the engine with the few front car- 
' riages overshot it. The plaintiffs were in one of these carriages, 
and their only way of alighting at the place where their carriage 
stood was, either by jumping from the iron st^p to the ground (a 
distance of about three feet), or stepping from the iron step to 
the horizontal board which runs along the carriage about half way 
between the step and the ground, and thence to the ground ; the 
place they swore was awkward and dangerous. The passengers 
were not told to keep their seats, and the train never in fact 
backed into the station, nor moved at all until it started for Bangor. 
No porters were in sight ; several persons got out of the carriage, 
and the husband then, without any communication with the de- 
fendants' servants, and without any request to them to back, him- 
self alighted. His wife, standing on the iron step, took both his 
hands as he stood below her, and jumped down, and in so doing 
strained her knee. 

The learned judge ruled that there was evidence to go to the 
jury that the company intended the passengers in the carriages 
beyond the platform to get out at that place ; he laid down that 
the defendants were bound to provide reasonable and proper means 
for passengers to get out, and he left to them the questions, 
whether reasonable and proper means for alighting were provided 
by the defendants, and whether, under all the circumstances, it was 
a reasonable and proper thing for the plaintiffs to get out bf the 
carriage in the way they did. 

The jury found a verdict generally for the plaintiffs, for 300/., 
leave being reserved to the defendants to move to enter a nonsuit 
or a verdict for them, on the ground that there was no evidence of 
negligence to go to the jury. A rule was obtained accordingly, 
which was afterwards made absolute by the Court of Exchequer (per 
Martin, Bramwell, and Pigott, BB., Eelly, C.B., dissenting). (1) 
Against this decision the plaintiffs appealed. 

Jeif (/. 0. Oriffits with him), for the plaintiffs, relied chiefly 
(1) Law Rep. 8 Ex. 160. 
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on the authority of Toy y. London^ Brighton and South Coast 1869 
Bailway Company. (I) SmB 

Powdl, Q.C. (Mclntyre and Mangles with him), for the defend- oi^* 
ants, relied on Harrold v. Great Western Bailway Company. (2) r??"*"ool 

The following cases were also referred to in the coarse of the 
argnment : Toomey y. London, Brighton, and South Coast Bailway 
Company (3) ; Crafter y. Metropolitan Bailway Company (4) ; 
Stukiey y. LoTidon and North Western BaUway Company (5); 
Jamies v. Oreai Western Bailway Company (6) ; Fordham y. Lon- 
don, Brighton, and South Coast Bailway Company. (7) 

Byles, J. I haye entertained considerable doubt in this case ; 
but after the best deliberation I can giye to the matter, I think 
the judgment of the Court of Exchequer ought to be affirmed ; 
and the ground of my decision is that the proximate cause of the 
accident was the female plaintifT's own act It was not shewn 
that what she did was necessary. There was no eyidence to proye 
that if she had remained in the carriage, the train would not haye 
been backed. In fact it was not backed, because all the passen- 
gers for Bhyl in the front carriages seem to haye got out, and there 
was no occasion to do so. But we haye not any reason to suppose 
that, if the plaintiffs had called out and expressed a desire to 
descend on to the platform, the train would not haye been backed 
in compliance with their request. On this ground, therefore, 
namely, that the accident was caused by the female plaintiff's own 
act, and not by the company's negligence, I am of opinion that the 
judgment should be affirmed. 

E£AT1N0, J. I retain the impression which I had at the trial of 
this case, and I think the judgment of the Court below ought to 
be reyersed. I need hardly say that I express this opinion with 
great hesitation, opposed as it is to that of the majority of my 
learned brethren. But it is satisfactory to know that it is in 
accordance with tliat of the Lord Chief Baron, and to remember 
that in most of these cases the line between what ought and what 

(1) 18 C. B. (N.S.) 225. (5) Law Rep. 1 Ex. 13. 

(2) 14 U T. (N.S.) 440. (6) Law Rep. 2 C. P. 634, (n.) 

(3) 3 C. B. (N.S.) 146. (7) Law Rep. 3 C. P. 368, 

(4) Law Rep. 1 C. P. 800. 
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1869 ought not to be left to the jury is very difficult to draw. Here, I 
gofXB think, I was right in leaving the question to them. The declaration 
GniAT charges the defendants with negligence, in not using due care in 
Webtwut and about affording the female plaintiff " reasonable and proper 
* fiEu^ilities to alight " at the Bhyl station ; and the first question is, 
whether there was evidence that no proper facilities were afforded ; 
and in considering this question I will avoid, as far as possible, im- 
porting anything into the case from the common knowledge which 
we all possess on the subject, and confine myself to what was proved 
at the trial It appears that on this occasion the front carriages 
of the train, in one of which were the plaintiffs, went beyond the 
Bhyl station. It does not appear what the length of the station 
was, but it was not disputed at the trial that the train was longer than 
the platform. Now, while I agree that it would be unreasoliable 
to expect that every station on a line should be made long enough 
to hold at its platform any train, even if of an exceptional length, 
still if the station is not long enough, then, inasmuch as railway 
carriages of ordinary construction, such as we may take the one in 
which these plaintiffs travelled to have been, are made to come to 
station-platforms for passengers to get out, it is not, in my opinion, 
unreasonable to hold that if by the accident of excessive length a 
train overshoots a station, the railway company should take some 
precautions cither to ensure facilities to the passengers to alight, 
or else to inform them that after an interval the train will back 
into the station. In this case, the company did neither the one 
nor the other. There were no special facilities afforded, and no 
notice that any change of position was intended. This being so, 
the plaintiffs, after in vain looking for a porter, and finding the 
time was running on, and that some of their fellow-passengers had 
descended safely, resolved to follow their example. [The learned 
judge then read the evidence as to the accident^ and proceeded as 
follows] : — If the company by these arrangements be held to 
have provided reasonable and convenient facilities for the passen- 
gers to get out, there is an end of the case. The learned judges 
of the Court below, however, seem to base their judgments upon 
this, that, even supposing the arrangements were unreasonable and 
inconvenient, still the accident was entirely the female plaintiff's 
own fault With regard to the question of the reasonableness of 
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the means of descent provided/ 1 am of opinion that there was at 

least evidence for the jnry that those means were unreasonable. satER 

The case on this point appears practically identical with Foy v. q^^ 

London^ Brighton^ and South Coast Railway Company (1), and the -^^■*™^ 

observation of one of the learned Barons (Bramwell, B.) in this 

case that the witnesses who spoke to the place being dangerous 

were not " experts " (2), would equally apply there. 

Secondly, supposing the place not to have been a reasonably con- 
venient one, no doubt the plaintiff cannot complain if the accident 
was really her own fault. But the evidence is that she got out 
carefully. Perhaps she might have done so more cleverly, but 
when we speak of contributory negligence, we do not mean to say 
that it exists because extraordinary skill has not been used. Again 
it is said (2) that she ought to have stayed in the carriage, and 
there is certainly some difficulty on this point. But the question 
whether it would be right to stay or not must really always be one 
of degree. A man who should quit a train which is on the brink 
of a precipice or the border of a canal, would, of course, have to 
take the consequences of his rashness. On the other hand, the 
attempt to get out may be made, as I think it was here, under 
circumstances which entirely remove it from the category of cases 
referred to in the Court below (3) ; for here other passengers had 
been seen to alight in safety, so that there was no obvious impru- 
dence in the attempt. Was the plaintiff, under these circum- 
stances, bound to stop where she was and be taken on to the next 
station ? I do not think that the company had any right to put 
the alternative to her either of risking danger in jumping out or 
of being taken to a place beyond her destination; and on this part 
of the case I entirely concur with the remarks of the Lord Chief 
Baron. (4) 

Lastly, it is said that the plaintiffs ought to have waited until 
the train could have been backed into the station, and I agree that 
perhaps they ought, had there been any likelihood of their being 
able to insist on that course being taken. There were no porters 
near, however, and there was no suggestion that the company had 
any intention themselves of ordering the train to be backed. At 

(1) 18 C. B. (N.S.) 225. (3) Law Bep. 3 Ex. at p. 164. 

(2) Law Bep. 8 Ex. at p. 153. (4) Law Bep. 3 Ex. at p. 156. 
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1869 any rate, this was a qnestioo for the jury to determine, looking at 
gQ,2R ^ *^® circumstances. 

Gmat Upon the whole, therefore, I am of opinion that the judgment 

Wmtebn of the Court below should be reversed. The case of Foy v. London, 
' Briffhtony and South Good Railway (1) is, no doubt^ distinguishable 
on one point, viz., that there a porter suggested the alighting to 
the person injured, whilst here there was no direct invitation. 
But on the main question whether the case ought to have gone to 
the jury or not» the two cases appear to me to be identical. 

Mellor, J. I am of opinion that the judgment of the Court 
below ought to be affirmed. It is conceded that the place where 
the accident occurred was not dangerous otherwise than because it 
was beyond the station-platform. The husband, it is true, says the 
place was awkward and dangerous, but that may be understood in the 
sense of there being less accommodation there than in the station 
itselt The carriage was an ordinary railway carriage, properly 
constructed, and the only ground of negligence that I can see 
capable of being charged against the company is, that they did not 
afford to the plaintiffs as much convenience for alighting bs they 
might have done. Now I asked during the argument, what pre- 
ca^utions the defendants ought to have adopted, and the difficulty 
which was felt in answering that question satisfactorily is strong 
evidence, to my mind, to shew that in adopting no special precautions 
the defendants were not guilty of any negligence ; and I do not 
think there was any, though I should have taken the same course as 
my Brother Keating, and left the matter to the jury in order, in case 
I was wrong, to avoid the necessity of a second trial. The mere fact 
of the carriage, in which the plaintiffs were, being beyond the end 
of the platform, proves no more than that there was less safety 
than otherwise there would have been ; but it is notorious that the 
exigencies of traffic must sometimes require trains of such length 
as to go beyond the limits of an ordinary station-platform. Again, 
the defendants might have been requested to back the train, but 
there is no evidence that any such request was made or intended 
to be made. The evidence seems to me to establish not negligence 
but only a less degree of convenience than is usual, and for that 

(1) 18 C. B. (N.S.) 226. 
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the defendants are not responsible. I should add that I agree ised 

with my Brother Keating that the company were not entitled to SamL 

put the alternative to the plaintiffs of either being carried on in the q^^ 

train or of descending at a risk. They are bound to provide rea- _W»naw 

,, 1.- 1. 1.1.1.. Railway CJa 

sonable accommodation for their passengers to alight, and it is no 

sufficient excuse to them for not doing so, that the passengera 

might remain with safety in the carriages and be carried on to a 

station beyond their destination. But, as will be gathered from 

what I have already said, I do not think that in the present case 

that alternative was presented to the plaintiffs. 

Montague Smith, J. I think that the judgment of the Court 
below ought to be affirmed. There was, in my opinion, no evidence 
that the injury complained of was owing to the defendants' negli- 
gence. On the contrary, there was evidence that it was caused by 
the female plaintiff's own act. She chose to jump from the car- 
riage, and if that jump was imprudent she herseK was the cause 
of the injury she received. In determining such a question as 
the present, judges cannot denude themselves of that knowledge 
of the incidents of railway travelling which is common to us all. 
Now, applying that knowledge to the facts proved, I cannot see 
any evidence of negligence here. The station was not shewn to be 
improper for ordinary traffic, nor to be badly constructed, nor was 
the train brought up to it in a negligent manner. But the plain- 
tiffs, without calling for assistance or desiring the servants of the 
company to back the train, resolved to alight, and the female 
plaintiff jumped down with her husband's help. The train could 
not have backed until a sufficient time had elapsed for the pas- 
sengers in that part of it which was at the platform to get out, and 
eventually it became unnecessary to back at all, because it seems 
that all the passengers in the front carriages, for whose convenience 
the backing might have taken place, got out at the place where 
the train was first brought to rest Were the defendants bound to 
{«ovide special precautions for these passengers, amongst whom were 
the plaintiffs ? I do not see that they were, or that they were negli- 
gent in omitting to do so. No requisition of any kind was made to 
them, either for steps or otherwise, in order to facilitate the descent 
of the passengers, and no direct invitation to descend was given. 
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1869 But, even assuming there was negligence on the part of the 

BiMSB defendants, I think there is clear evidence that the cause of the 

GmEAT i^J'M'y was not that negligence but the plaintiff's own voluntary 

VfEffTEBs act. She acted on her own opinion of her own activity. With 
Railway Co, 

regard to Foy v. London, Brighton, and South Coast Matlway Comr 

^ny (1), it is in some respects very like this case. But there the 
plaintiff was expressly invited to alight, and on that ground the 
Court below, I think, rightly held it to be distinguishable. On the 
other hand, Harrdd v. Oreai Western BaUway Company (2), is still 
more like the present, the only difference between the two being 
that there the plaintiff jumped down in the dark, whilst here it 
was daylight. 

As to the question which has been mooted whether the company 
are entitled to put a passenger to the alternative of peril in descent 
or of being carried on in the train, that seems to me to be neces- 
sarily one of degree. If the descent would obviously be imprudent 
and dangerous, then, as my Brother Keating has said, it ought not 
to be made, and if made and injury ensues, the person making it 
must take the consequences. But whether a passenger would be 
justified in alighting, or be bound to stay where he was, must 
depend on the circumstances of each particular case. I wish to 
add that I think my Brother Keating took the right course at the 
trial in taking the opinion of the jury, reserving leave to the de- 
fendants to move. By this means the possible inconvenience of a 
second trial has been avoided. 

Haitnen, J. I am of opinion that the judgment of the Court 
below should be affirmed. I think juries take an exaggerated 
view of the duties of railway companies The companies have 
done so much for the comfort and convenience of travellers, that it 
is now made the subject of complaint if the highest degree of 
luxurious care is not attained in all their arrangements. Platforms 
are now made so that passengers may step from the carriage to 
the ground with as great ease as they can pass from one room at 
their house to another. And this is so usual that I do not doubt 
that it would be negligence to bring a train to a stop in such cir- 
cumstances as would lead a person to expect that there was a plat- 
(1) 18 C. B. (N.S.) 226, (2) U L. T. (N.S.) 440. 
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form. But if it is daylight, and the passenger can see that there 

is no platform, then he must inquire whether there are not other gofol 

means of alighting. Now here the lady chose to jump, and that q^t 

was the immediate cause of the accident. Why did she jump ? If ^^"™"; 

she had no other means, after doing her best to obtain them, I 

think she might. But here there were other means, which are not 

shewn to have been improper. Indeed, upon the assumption that 

the carriage was an ordinary one, I should say there were sufficient 

means, although not so convenient as a platform. Other people 

got down without injury. It is true the female plaintiff said she 

could not. But she does not say why she could not. Suppose she 

had said so of an ordinary platform. This bare assertion would 

not be enough ; and applying the common knowledge we all have 

as to the construction of carriages, I think it lay upon the plaintiffs 

to shew more special reason why it was dangerous or impossible to 

nse the footboard, so as to make it negligent on the part of the 

company not to proyide some other means of alighting. No such 

evidence having been given, I think the plaintiffs should have been 

nonsuited. 

If Foy V. London^ Brighton^ and South Goad RaUway (hm-* 
pany (1) be in conflict with this decision, I think that case was 
incorrect; but sitting in a court of error I feel free from its autho- 
rity. 

Btles, J. I desire to say that in my Brother Eeating's^ position 
I should have taken the same course as he did. I should have 
taken the opinion of the jury and reserved the point 

Judgment affirmed. 

Attorneys for plaintiff: Field d Co., for Bankin, West Brom- 
iffieh. 

Attorneys for defendants : /• Blenkineop. 

(1) 18 C. B. (N.S.) 225. 
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COURTAITLD v. LEGH. 

"^^^^^^ EcuemenU^Light and Jir—Pretcnptum Act (2*3 Wm, 4, c. 71), «. 3 — Aduai 

Enjoyment — Unfinished Bouse, 

To ftcqnire a right to the access of light and air by actual enjoyment, under 
2 & 3 Wm. 4, c. 71, s. 3, it is not necessary that the house should be occupied, or 
that it should be fit for immediate occupation during the statutory period. 

A house was structurally completed, the roof finished, the floors laid, and the 
windows put in, but it was not internally completed nor fit for habitation. It 
80 remained till within a period of twenty years before action, and was then 
finished : — 

Held, that the owner was entitled to maintain an action for the obstruction of its 
windows. 

Special case stated in an action for the obstruction of light. 

The plaintiff and defendant were owners of adjoining houses 
(Nos. 15 and 17) in Lewes Crescent, Brighton. No. 15, being then 
in course of erection, was conveyed to Thomas Goodall in the 
year 1829. After his purchase, Goodall continued the building 
of the house, and, in the following year, completed the structural 
portions of it, finished the roof, laid the floors, and put in the 
windows, but he did not complete the internal fittings, nor painty 
paper, nor decorate the house, and, in the state in which it then 
was, it was not fit for habitation. The house remained in this 
condition until, in 1852, the plaintiff purchased it, and, before the 
end of the following year, completely finished it, and went to reside 
there with his family. The plaintiff occupied the house for two 
years, but, at the end of 1855, ceased to reside there, and the house 
has remained ever since unlet, in the charge of a housekeeper. 

In August and September, 1865, the defendant, the owner of 
No. 17, built a room at the back of his house, which caused the 
obstruction in question. (1) 

The question for the opinion of the Court was, whether the 
plaintiff was entitled, as against the defendant, to the flow of light 
and air to his house. 

(1) The case contained other state- the two houses, after the conveyanoe of 

ments intended to show that the defend- No. 15 by the latter to Goodall ; bnt 

ant was bound by certain covenants not no decision was pronounced on this 

to build, entered into by his predeces- part of the case. 
8or in title, with the common owner of 



VOL. IV.] HHiAET TERM, XXXII VICT. 127 

Garih, Q.C. {Thmger with him), for the plaintiff. A beneficial ises 
use of the light by the owner of the house is not necessary to cjoubtauld" 
actual enjoyment, under 2 & 3 Wm* 4, c 71, s. 3, but the owner j^ 
of the privileged windows is entitled to protection in respect of the 
whole quantity of light that has entered his premises, without 
regard to the use he has put it to, or the necessities of his pre- 
vious occupation : Yates v. Jack. (1) Actual occupation is not 
necessary to entitle him to complain : WUs(m v. Townend (2) ; and 
the enjoyment by which the right is acquired is not different from 
that enjoyment rthe disturbance of which so entitles him. He 
also referred to Ccicraft v. Thompion (3), and Tapling v. Jones. (4) 

The Coubt called upon 

PoUochy Q.O. (Thrupp with him), for the defendant. The right 
to light and air arises out of, and depends upon, occupancy: 
Moors V. Bawson (5) ; and the extent of the right acquired depends 
upon the use : Martin v. Qdtie. (6) It follows, therefore, that 
there must be, if not an actual occupation, at least such a state of 
citcumstances as admits of occupancy. The house must be habit- 
able, even if it be only so far habitable as to admit of the residence 
of a housekeeper ; but in the present case it is found, as a £Eict, 
that it was imfit for habitation imtil the plaintiff finished it in 
1853, within twenty years of the action. The existence of win- 
dows in a house in that condition gives no actual enjoyment, but 
is only notice of an intention to enjoy. 

Kelly, C.6. I am of opinion that the plaintiff is entitled to 
our judgment It has been contended, that to acquire a right to 
b'ght under the statute, there must be an actual enjoyment, 
founded on, or connected with, occupation of the premises, though 
it is not denied that an occupation by a mere housekeeper would 
be sufficient. But I am of opinion that no occupation at all, in 
the sense of personal occupation, is necessary to constitute actual 
enjoyment within the meaning of the statute. It appears that 
this house was completed as to its external and internal walls, 
the roof, and the flooring, and that windows had been put in, 

(1) Law Rep. 1 Ch. 295. (4) 11 H. K 0. 290 ; 34 L. J. (O.P.) 

(2) 30 L. J. (Ch.) 25. 342. 

(3) 15 W. R. 387. (6) 3 B. & C. 332. 

(6) 1 Camp, at pi 323. 
Vou IV. M a 
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1869 capable (as we may sappose) of being- opened and shut, and of 
OorarTAULD admitting light. When a house is in that condition, it may pio- 
j^ perly be said that the owner enjoys the use and access of b'ght to 
it, and such enjoyment is sufficient to give a prescriptire title 
under the act It not nnfrequently happens that houses are 
entirely finished with the exception of their internal decorations, 
with the intention that they shall be let in that state, and that the 
decorations may be completed according to the taste of the tenant 
Can it be said that in such a case, whilst the house remained 
unlet, the use of the light was not an enjoyment by the owner, 
and that the access of light and air, which is absolutely necessary 
to defend the house against dry rot and other mischiefs likely to 
happen to untenanted houses, can be secured only by an actual 
personal occupation of the house ? I have no hesitation in saying 
that occupation is quite an immaterial circumstance. The case 
of MarHn y. Odbls (1) goes only to shew that, if the nature and 
purpose of the building be changed, the owner can still only 
claim that quantity and degree of light which he actually enjoyed 
before. If he had occupied it for ten years as a malt-house, and 
for ten years as a dwelling house, admitting and using a larger 
quantity of light, the quantity he can claim for is only the 
quantity, whatever it may be, which has in fact passed in through 
the windows during the whole period of twenty years. But what- 
ever quantity has passed into this house, that quantity was used 
and enjoyed by means of the windows. The plaintiff has, therefore, 
a good title to the enjoyment of his windows firee from obstruction. 

Channell, B. I am of the same opinion. The only question 
before us is whether, under the statute, the plaintiff has acquired 
a right to the light which has entered through the windows of his 
house during the last twenty years. I agree that the question is 
an important one, but it is one not difficult of solution. We have 
no power to draw inferences of fact, nor do I claim to do so ; but 
we are entitled to assume, on this statement of facts, that the 
windows were ordinary windows, capable of admittmg light. The 
defendant contends that, where the statute, in s. 3, says that there 
must be an actual enjoyment, it means by those words to require 

(1) 1 Camp, at p. 323. 
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a personal occupation. The words " enjoyed therewith " show that 
there must be such a corporeal hereditament as that before men- GoxntrAuLD 
tioned (" dwelling house, workshop, or other building "), and it is jj^^^ 
said that there could not be an enjoyment unless there was an 
actual occupation according to the nature of the premises in ques- 
tion. Now the act does not refer to any particular mode of enjoy- 
meut, and, without any straining of its language, we may hold 
that, where a house exists with ordinary windows (not, for instance, 
windows with iron shutters fixed behind them), through which 
light and air have passed in fact, the words of the statute are 
quite satisfied, and it is no objection that, for some purposes, the 
house is not beneficially occupied. This view entirely meets the 
justice of the case, for there could be no mistake as to the use which 
was to be made of the windows ; it was no mere intention floating 
in the mind of the owner, but an intention unmistakeably indicated. 

PiooTT, B. The facts show that this house was structurally 
complete, and in this respect only not fit for use, that it was not 
finished in point of decoration. It was, nevertheless, a dwelling 
house, and the light entering at its windows was actually enjoyed 
therewith. The house, like any other property, was enjoyed by 
virtue of the ownership. In the same way that the owner enjoyed 
the house he enjoyed the windows which were opened in it, and 
the light which passed through them. Suppose the house had 
been actually finished and advertised to let, and so remained 
empty for twenty years, could it be said that the owner, during 
that time, did not so enjoy the light as to acquire a right to its 
continuance? Certainly it could not. He did not desire to 
occupy the house himself, but he desired to enjoy it as owner, and 
he did so enjoy it ; with it he enjoyed the light, and that access of 
b'ght through the windows gave the house a value in the market 
The statute does not in terms require an actual occupation, nor 
can its necessity be inferred from the words used. 

Cleasby, B. I am of the same opinion. There has been an 
enjoyment for the requisite period, for at the time when the 
owner finished the frame of the house, and put in windows ad- 
mitting light, he commenced to enjoy the light. He clearly 
indicated the purpose for which the windows were put in, and in 

M2 3 
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1869 accordance with that purpose, the light did enter them, and was 
CocBTAuu) actually enjoyed by him. The fallacy of the defendant's argument 

LsGH ^^ ^ assuming that, for actual enjoyment of lights the party 
haying it must take all the benefit which he could derive from 
its use. As far as the defend;ant is concerned, who is the person 
to be bound, the enjoyment was as complete as it could be, and 
whether his neighbour was in actual occapation or not was quite 
immaterial to him. 

The phrase ''actually enjoyed" is also used in s. 2 of the act, 
in reference to the acquisition of rights of water and certain other 
easements ; and it is a sound rule of construction to giye the same 
meaning to the same words occurring in different parts of an act 
of parliament or other document. Now, those words, as regards 
water rights, are, no doubt, not satisfied without an actual use of 
the water. It would not be enough to construct a well and water- 
wheel upon a stream ; the period would not begin to run until 
there was an actual appropriation and use of the water. (1) This 
appears to favour the defendant's argument But, independent of 
the right to light being placed upon a different footing from other 
rights (forming, as it does, by itself the subject of s. 3) in the case 
of water, the question would not be how far a beneficial use had 
been made of it, but whether it had been made available for the 
purpose. So here the actual enjoyment is taken by the entering 
of the light into the windows, whether the owner has derived any 
personal or pecuniary benefit from its use or not 

As regards the case of Mariin v. Gdble (2), it is a Nisi Prius case, 
and was decided before the Prescription Act, upon which the right 
is now founded ; and, so far as it decides that the right of light 
passing through a certain window is limited by the use which has 
been made of it, is wholly inconsistent with the judgment of the 
House of Lords in Jones v. Tapling. (3) 

Judgment for the plaintiff. 

, Attorneys for plaintiff: Wilde^ Humphrey, & Co. 
Attorneys for defendant : Hathaway dt Andrews. 

(1) See Sampson v. Boddinot, 1 C. B. (2) 1 Camp, at p. 323. 

(N.8.) 590, at p. 611 ; 26 L. J, (C.P.) (3) 11 H. L* C. 290; 84 L. J. 

148, at p. 150. (C.P.) 342. 
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GILPIN V. COHEN and BENJAMIN, 18G9 

PrimUgefrom Arrest — Accused Penan appearing on his Recognizatices at the •^***'- 27. 
Hearing of the Charge against himself. 

An accused person, who attends under his recognizances at the hearing of the 
charge against himself, is privileged from arrest on civil process during his return 
home. 

The defendant was charged with embezzlement before a police magistrate ; 
after several hearings he was remanded on bail ; he aflerwards attended at a 
further hearing on his recognizances, and as he was leaving Court after a further 
remand he was arrested on a ca. sa. at the suit of the plaintiff: — 

ffdd, that he was entitled to be discharged. 

Serntie, any person whose presence is necessary to the administration of public 
justice, and on whose will it depends whether he shall or shall not attend, is pri- 
vileged from arrest on civil process, eundo^ morando, et redeundo. 

Hare v. Eyde (16 Q.B. 394 ; 20 L. J. (Q.B.) 185), distinguished. 

During the pendency of this action, the defendant Benjamin 
was charged at the Worship Street Police Court by his partner 
Cohen, under 31 & 82 Yict. c. 116> s. 1, for misappropriation of 
partnership moneys. After several hearings he was admitted to 
bail, and afterwards, while still on bail, he attended other hearings 
of the charge on his recognizances. As he was leaving the Court 
after thus attending a hearing on the 23rd of January, the case 
having been then again adjourned, he was arrested on a writ of 
ca. sa. issued at the suit of the plaintiff, who bad recovered judge- 
ment in the action. 

Jan. 26. Bedey moved for a rule to discharge Benjamin out 
of custody. Benjamin was entitled to privilege by the general 
rule that secures freedom from arrest on civil process to all persons 
who are necessary parties to the administration of public justice, 
whilst they are engaged in the performance of their duty. The 
public character with which they are clothed protects them, and 
good fSuth requires that when they are called upon to discharge a 
public duty, and drawn from their homes for that purpose, the 
public force should not be put at the disposal of a private person 
to their prejudice. The general rule is not denied, and it applies 
to witnesses, to jurymen, and to prosecutors. If, therefore, the 
privil^e i9 denied to the def^^^idant, it must be denied by way of 
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1869 exception to a general rule, and the exception must be grounded 
Qumf either on the nature bt the inquiry, or on the position occupied in 
it by Benjamin, or on the fact that he was not actually engaged in 
the discharge of his duty of attendance at the time of the arrest. 
But, as to the first ground, the case otMontaffvs v. Sarrisan (1), where 
one attending as prosecutor and witness, on a preliminary inquiry 
before a police magistrate after a remand, was held privileged on 
his way home, shews that such an inquiry is one to which the 
privilege is annexed ; and in Ex parte Cohhett (2) Orompton, J., says, 
" However inferior the tribunal may be, if it be a lawful tribunal, 
the privilege on principle exists." Secondly, the fact that Benja- 
min was a party to the proceeding, as accused and not as prose- 
cutor, does not give less but more reason why he should be pro- 
tected ; for the participation of the accused in his own trial is not 
volunteered but compulsory. If he is iimocent, the hardship is the 
greater, and his claim to protection more urgent ; if he is guilty, 
the inducement to neglect his duty is the stronger, and there is the 
more need that other deterrent circumstances should be removed 
out of his way ; if neither is to be presumed, he is at least on an equal 
footing with the prosecutor, and his title to the privilege the same. 
No English case can be cited directly upon the point ; for Qoodwin 
V. Lordon (3) is distinguishable. There the prisoner had been com- 
mitted for tried, and was afterwards acquitted, and was arrested on 
his way home after the acquittal ; in the first place, therefore, the 
proceeding was at an end, which is not the case here ; but in the 
second place it had not depended on the prisoner's will whether he 
should attend or not. The case is therefore explained by Ex parte 
Cdtbett (4), where it was held that the privilege eundo, morando, et 
redeundo was an undivided thing, and if one part could not be 
claimed neither could the other. In Qoodwin v. Lordon (3) the 
prisoner was so far from being entitled to any privilege from arrest 
eundo, that a writ could have been lodged with the sheriff for his 
detainer whilst he was in custody awaiting his trial ; he therefore 
could not claim it redeundo. And, on the other hand, the con- 

(1) 3 C. B. (N.S.) 292 ; 27 L. J. (3) 1 A. & E. 378. 
(C.P.) 24. (4) 7 E. & B. 955 ; 26 L. J, (Q.B.) 

(2) 7 E. & B. at p. 959 ; 20 L. J. 293. 
(Q.B.)293, 



YOL. IV.] HILABY TERM, XXXH VIOT. 133 

elusion against the privilege, based on the assumption that the 1869 
decision^umed on the position occupied by the prisoner as a per- Qiupa 
son accused, is opposed to the decision in CaHans v. Sherry (1), ck^ 
where the distinction was drawn between the case of one in custody 
and one out on bail, and in the latter case one who was acquitted 
after appearing on his recognizances to take his trial was held 
privileged from arrest on his way home. Thirdly, the two cases 
last cited also clearly shew tliat this privilege cannot be limited, in 
the case of an accused person any more than in the case of prose- 
cutors or witnesses, to the coming to Ciourt, but must extend also to 
the return. He also cited In re MEone (2), Bex v. Wighy (3), and 
Taylor on Evidence, vol. 2, 4th ed. pp. 1126—1132. 

Baylis shewed cause in the first instance. No English case has 
been cited which extends the privilege to accused persons. In 
Anon. (4), one of the first cases in which the right of an acquitted 
prisoner to privilege was raised, the case of Bex y. Priddle (5) is 
relied on against the privilege, and Parke, J., who had already on 
the aigument expressed an adverse opinion, afterwards (6) said in 
the presence of Lord Tenterden, C. J., and Taunton and Patteson, J J., 
that he had consulted the other judges and examined the au- 
thorities, and that they were of opinion that no such privilege 
from arrest where a defendant had been discharged from lawful 
custody existed^ This is stated quite generally, and the decision 
is one of very high authority ; and it is confirmed by Jacdbi v. 
Jacobs (7), where Parke, B., treats the point as expressly decided, 
and by Cfoodwin v. Lordon. (8) Lastly, in Eare v. Hyde (9) these 
cases are followed, and the Irish decisions to the contrary noticed 
and expressly overruled. 

Beeley, in support of the rule. Bex v. Priddle (5) was decided on 
the ground that there was too great delay in returning home. With 
respect to all the cases cited on the other side, it appears that the 
accused person came up in custody. They therefore leave the Irish 
decisions untouched ; and even in Hare y. Hyde (9) Lord Campbell 

(1) Ala & Nap. 125. (6) 1 Dowl. at p. 158. 

(2) Ir. Giro. Rep. 65. (7) 3 Dowl. 675, 676. 

(3) 7 C. & P. 4. (8) 1 A. & E. 378. 

(4) 1 Dowl. 157. (9) 16 Q. B. 394; 20 L. J. (Q.B.) 
(6) Tidd'8 Pract. vol. i. p. 196 (9th 185. 

cd,) 
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1869 says, '^ If the defendant were witbin a part of the privilege, we should, 
Gnrar ^o douH think him entitled to the entire privilege, and supimarily 
discharge him ;" agreeing in this with Ex parte Oohbetl. (1) It 
appears, therefore, that if the prisoner there had appeared on his 
recognizances, as was the case here, as he would certainly have been 
privileged in coming, he would also have been held privileged in 
his return ; so that the decision in fact favours the defendant's case. 
The plaintiff's argument is purely negative, and, without any 
reason, seeks to introduce an exception to a general rule, the effect 
of which may be to put a wrongfully accused person, whose pecu- 
niary difficulties have perhaps been caused by the wrongful charge 
itself^ in a worse position than his wrongful accuser. 

Cur. adv. vvU. 

' Jan. 27. Kellt, C.B. In this case a question arises of Tery 
considerable importance, and, so far as I know, arises now for the 
first time in a court of law in this country. That question is, 
whether one who is chaiged with a crime before a police magis- 
trate is privileged from arrest under civil process on his way from 
the court to his own home, after the adjournment of the case. 
I am of opinion that the privilege does exist, and that the de- 
fendant Benjamin is entitled to be discharged. Various authori- 
ties were cited before us, but none directly in point. The privilege 
no doubt exists in all cases, whether civil or criminal, in respect 
of witnesses, jurymen, and prosecutors ; but it has not yet (at least 
in this country) been held to exist in favour of those who are 
the objects of a criminal prosecution. We must consider there- 
fore the principle on which this privilege is, in other cases, ad- 
mitted and recognised. It cannot be said that it is necessarily 
connected with the question whether a contempt of court has 
been committed. No doubt it would be a contempt of court to 
obstruct the administration of justice by arresting a witness on 
his way from one part of the court to another ; but in the piesenl^ 
as in many cases, the act is done innocently and perhaps uncon- 
sciously : whilst the privileged person is on his way to court to 
give evidence, or, having given evidence, is returning to his own 
home. We hnd better, therefore, consider the case quite apart 
1) 7 E. & B. 966 ; 26 L. J. (Q.B.) 293, 
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from the doctrine of contempt ; and the question then arises, on 1869 
what ground does this privilege] exist? It appears to me it must gilmn 
be considered in a double point of view : first and principally, as 
respecto the administration of justice ; and, secondly, as respects the 
party himself who claims the privilege. 

Now, as regards the administration of justice, it is admitted that 
this privilege exists in favour of all other persons who are to take a 
part in the proceedings of the case, whether civil or criminal, 
whether as witnesses, parties, or jurymen. Why then should not 
the privilege extend to one who is a party to proceedings in which 
he is accused of a crime, and who is out on bail after the proceed- 
ings have commenced against him? Why do not the same reasons 
apply to him ? He is under an equal obligation with that im- 
posed on the 'witnesses, the jury, and the prosecutor; he is bound 
in duty and good faith to those who have become his bail, but is 
under a still higher and more binding obligation to the court and 
to public justice, and in the performance of that duty he is bound 
to attend the court during the whole time the proceedings con- 
tinue until their final termination. The duty being the same, the 
same principle applies, the same reason for the privilege exists. 
Public justice requires that a person so circumstanced shall be 
protected ; for if he be not protected, then one who is out on bail, 
and is called on to attend when the consideration of the case is re- 
sumed, but is under the peril of being arrested on civil process, will 
be tempted to disregard the claims of public justice, and, at the 
time when he is bound to appear, will fail to do so. Since, then, in 
every case known to the law with the single exception to which I 
am about to advert, this protection exists, why should an excep- 
tion be introduced in the case of a party accused of a crime (who 
it was scarcely denied in argument^ is entitled to the privilege of 
going to the court and remaining there while the case is proceed- 
ing) the eflfect of which would be, without any ground or reason, 
to create an anomaly in the law on this very important subject ? 

As I have already observed, we find no authority directly aflSrm- 
ing that the privilege exists; the question now arises for the first 
time ; but I am of opinion that we must, by analogy to the law 
long established and supported by numerous authorities, extend to 
the case of parties accused of a crime, who are about to be put 
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Upon their trials or who are called upon to attend a preliminary 
Qjjj^ proceeding before magistrates, the principle which has hitherto 
* been applied to witnesses, prosecutors, and jurymen, in all cases 
civil and criminal. 

We were pressed with the authority, on the one hand, of JBare v- 
Hyde (I), on the other hand of CaHans v. Sherry. (2) It is nn- 
necessary for us to pronounce any opinion as to which of those deci- 
sions, if they are inconsistent, is most in conformity with the 
principles of the law of this country ; for this is not the case of a 
man having been acquitted on a criminal charge, and when the 
proceeding therefore is for ever at an end, but of a person under a 
criminal charge duly commenced and still undetermined, but post- 
poned to a future day, on which he would be bound to attend. In 
my opinion a person so circumstanced is privileged from arrest 
under civil process on his way to the court where the preliminary 
investigation is conducted, whilst he remains there for the purpose 
of meeting the charge, and until he shall have returned from 
the court (there being no unnecessary delay in his so doing) 
to his own home. Therefore, without disputing the authority of 
any decision, I am of opinion that the defendant Benjamin is 
entitled to the privilege which he claims, and that the rule must 
be made absolute for his discharge from custody. 

Channell, B. I am also of opinion that the rule should be 
made absolute. It was not contended that a privilege did not 
exist in reference to criminal proceediDgs, but that, although it 
might be claimed in criminal as in civil proceedings, it did not 
apply to the party accused, but only to witnesses or persons in a 
similar situation to witnesses, or to a prosecutor or a juror. I 
agree in thinking there is no direct authority on this point. The 
two cases which most nearly approach this are the case of CaUans 
V. Sherry (2), in the Irish courts, and the case of Hare v. Hyde (1), 
in which Lord Campbell pronounced a decision opposed to that 
case, and founded his decision principally on the practice which 
prevailed in this country. But I agree with my Lord in thinking 
it is unnecessary for us to say which of those two decisions is right, 
because the present case is not identical with either of them. We 

(1) 16 Q. B. 394 ; 20 L. J. (Q.B.) 186. (2) Ale & Nap. 125. 
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haye, therefore^ to see how the case stands on principle. Now, in 1S09 
the case of Montague y. Harmon (1), Willes, J., appears to have Gn«K 
laid down a sound rule as to the matter in question when he says : 
^' The principle upon which the privilege now in question rests is 
this — ^that a suitor who has obtained a judgment in a civil action 
cannot use the process of the Court for the purpose of withdrawing 
from another court a witness or other person without whose 
presence full justice cannot be done." Now here, it is true, the 
party was not in the situation of a witness called upon to give 
evidence, but he was entitled to have witnesses called on his behalf; 
and the very remand is allowed him in order to afford him an 
opportunity of producing evidence. I think, therefore, the case 
comes within the principle which is applied to other persons with- 
out whose presence fall justice cannot be done ; and I cannot my- 
self conceive a stronger instance of such necessity than where a 
man is chctrged with a criminal offence, and his guilt or innocence 
may depend on the evidence offered against and for him. 

I think that not only the principle enunciated by Willes, J., is 
the correct principle, but that it is really applicable to this case, 
and therefore should govern it. And I may observe that we are, 
to this extent^ rendering complete the analogy between proceedings 
in a civil and in a criminal case ; for it is not disputed that a party 
in a civil case, though not a witness, may claim his privilege of 
going to and returning from court. I am, therefore, of opinion 
that this rule should be made absolute. 

PiGOTT, B. I am of the same opinion. The scarcity of autho- 
rity on the subject may perhaps be accounted for by the fact that 
the system of bailing prisoners, and especially of letting them go 
on bail when they were remanded, was formerly not so prevalent 
as in recent times. Having, then, to decide the case upon prin- 
ciple, it seems to me that the principle laid down in Montague v. 
Earriaon (2) equally applies here. It would be very inconsistent^ 
on the one hand, to bind a man with sureties, and under his own 
recognizance to appear before a magistrate, and, on the other, to 
allow the sheriff to take him on civil process and carry him against 

(1) 3 0. B. (N.a) at p. 299; 27 (2) 3 C. R (N.S.) 292; 27 L. J. 
L.J.(C.P.)24. (C.P.)24. 
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his will in an opposite direction* I think, therefore, that the reason 
why |)ri7ilege should be accorded applies fully to such a case as 
the present ; and that the case is distinguishable from that of Hare 
Y. Byde. (1) The defendant Benjamin is accordingly entitled to 
his privilege, and the rule must be made absolute. 

Cleasby, B. I agree entirely in the conclusion which the Court 
has arrived at. This does not appear to me to be a question of 
practice, but of principle. It has nothing to do with the forms of 
procedure and the remedies of parties, but it relates to the admi* 
nistration of justice generally ; and I should certainly be surprised 
to find tliat^ governed as they are by the same principles, there 
should be a difference in the practice of the courts here and in 
Ireland. We need not enter into the consideration of that 
question ; but, perhaps, if the cases were thorough^ examined, it 
might appear that no such difference really exists. (2) Now, as I 



(1) 16 Q. B. 894; 20 L. J.(Q.B.) 
185. 

(2) In WiUiams v. Stede (4 Jr. Law 
Recorder, 169), where tbe defendant at- 
tended under recognizances, but it does 
not appear in what character, and was 
apprehended on his way home, he was 
discharged, Burton, J., saying : " The 
attendance in pursuance of his recog- 
nizance here is your best ground." 

In CaUana v. Sherry (Ale. & Nap. 
125), a prisoner having come to take 
his trial under recognizances, was ac- 
quitted, and was arrested on his way 
home; he was discharged, the Court 
saying — "That case (WiUiama v. 
Siede) is quite decisive of the present 
question. There are many cases where 
parties are compelled to attend courts 
of justice under a penalty, as in the 
case of jurors, or of prosecutors under 
rooc^nizances ; and where parties are 
thus obliged to attend, the Court will 
grant them protection going and return- 
ing. If it were otherwise, a recog- 
nizance might be used as a mere trap 
to deprive a man of his liberty.** 

In KeUy v. Bamwdl (Cook. & 



Ale. 94) one had oome on his reoog- 
nizanoes for the trial in Ireland of a 
charge against himself, which, before it 
was actually tried, was removed into 
the Queen*8 Bench; he was arrested 
whilst returning to England, but at the 
time he was arrested he was also on 
his way, in obedience to a summons, 
to appear before the Commissioners 
of Bankruptcy in England. The 
Court discharged him on both grounds, 
saying with reference to the first 
ground, and to Ancn, (1 DowL 157), 
which had been cited— ''It does not 
appear that in this case the defendant 
was discharged from legal custody in 
the sense in which those words used in 
that report are applicable to the facts in 
that case." 

On the other hand, in Rex t. lie 
Loughiin (Ale. & Nap. 130) the de- 
fendant had been oommitted for trials 
and ultimately bound over to keep the 
peace. He was detained on a ca. sa. 
from the Common Pleas. An appli- 
cation was made to the Queen's Bench, 
who declined to entertain it, saying 
they had no authority to do so, and 
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haye said, this is a question of principle relating to the adminis- 1869 
tration of justice generally, and the privilege, although called the gilpin 
privilege of the witness, is in reality not his personal privilege, but ^^ 
his only because he is concerned at that time in the administration 
of justice ; and in that sense I quite subscribe to what is said by 
Williams, J., in Montague v. Harrison (1), where he closes his judg- 
ment with the words, '^ the privilege is not that of the witness, but 
of the Court, for the purpose of ensuring a due admim'stration of 
justice.'' Now, the principle being that process for the purpose of 
enforcing a judgment in one court of justice is not to operate as an 
obstruction to the administration of justice in another court, we 
have only to apply that principle to this case, and I think the 
conclusion is obvious. In the ordinary course of the administration 
of justice a prisoner is let out upon bail ; in one sense he is said to 
be in the custody of the bail, but that only means they are re- 
sponsible for his appearance ; he is perfectly master of his actions, 
and is to determine whether he will or will not make his appear- 
ance and take his trial. Now, it is the object of this protection 
accorded to persons whose presence is required in the administration 
of justice, that they should feel that, in discharging this duty, both 
in going and returning, they will not be molested by the process 
of any civil court. That principle is obviously applicable to the 
present case, and leaves no doubt as to what we ought to do in it ; 
but is it at all at variance with the decision of any court of this 
country ? Certainly not In Bare v. Hyde (2) the person whom 
the Court refused to discharge had not gone to take his trial in 
obedience to the process of the court which tried him. He had 
been apprehended and taken in custody to be tried. After his 
trial, justice having nothing more to do with him, he was dis- 
charged. Why should he, imder those circumstances, have any 
privilege ? He had none in going ; he had never been in the position 
of exercising an option whether he would go or not; therefore he 
was not in the position of a person in whose behalf it was at any 
time necessary to interpose this privilege; and I much doubt 



referring the defendant to the Common (1) 3 G. B. (N.S.) at p. 298 ; 27 

Fleas. Afterwards, it is stated, the L. J. (C.P.) 24. 

application was repeated, and, after (2) 16 Q. 6. 304 ; 20 L» J. (Q.B.) 

diacoasion, tefaaed* 185. 
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18G9 whether a case can be found in the books where, under such cir- 
GiLnir cumstances, protection has ever been granted by the Court. Now, 
Gouur. ^^^^ ^ An obvious distinction between the case of a person appre- 
hended under a charge of felony, and tried, and then discharged, 
and the case of one who, being under recognizances to be tried, 
goes up to take his trial in pursuance of those recognizances, and 
where, therefore, it is a matter for his own will and action whether 
he will go or not That was the case in the Irish courts of OaHans 
Y. Sherry (1), which presents a state of facts resembling that which 
exists here. 

The present case is, however, a still stronger one for discharging 
the prisoner. I, therefore, see nothing opposed to our decision 
either in Ooodwin v. Lordon (2) or in Hare v. Hyde (3) ; and I am 
clearly of opinion that the attendance of this person ought to be 
protected, because it was in his power to deeide whether he would 
go or not^ and it would interfere with the administration of justice 
if he were not protected. 

Bute dbeokde. 

. Attorneys for plaintiff: 2Wr, Janeway, <fe Tagart. 
Attorney for defendant : T. W. Payne, 

(1) Ale. & Kap. 125, (3) IG Q. B. 394 j 20 L, J* (Q.B.) 

(2; 1A.&B. 378. 185. 
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EASTWOOD V. AVISON. 1869 

WiU-^Coniirueiion — Etiaie Tail hy Implicaium — Premmption — Dying with<nU ^^^' ^' 

lasue. 

By & will made before the passing of the Wills Act (1 Yict. c. 26), the testator 
devised certain property to S. his grandson, " and if he shall die without issue that 
property shall return to the E. family ; but if he lives to have children he shall 
ha?e power to make a will of it to his children*' : — 

Beld, that under these words, S. took an estate for life only, and not an estate 
tail by implication. 

Ejectment for certain property at Pymroyd, in the parisli of 
Almondbnry, in the county of York. 

Samuel Eastwood, being owner in fee of the property in question 
together with other property, by his will, dated May, 1834, disposed 
of the whole in the following terms : — " I give and bequeath unto 

my son Samuel, the closes called Idlehill, &c and those 

eight cottages at Pymroyd, and also the property under lease to 

Sir J. Badcliffe, at Millbridge but if my son Samuel dies 

without issue, the property at MiUbridge left to him shall go to 
Samuel Eastwood, son of my son William Eastwood, at my son 
Samuel Eastwood's death ; and the estate left to him at Pymroyd 
shall go to his children after his death, but if he dies without issue he 
shall have power to make a will of it, but not to leave it out of the 
Eastwood family [here follow devises of other property at Pym- 
royd to John, another son of the testator, and to the said Samuel] ; 
but the above property at Pymroyd if either of them (i.e. John, or 
Samuel the grandson) die without issue, that property shall return to 
the Eastwood family, hut if they live to have children they shall have 
pwer to make a wHl of it to their children.** The will also gave 
certain leasehold property to William Haig, a son of a daughter 
of the testator '' during his natural life, and at his death it shall 
go to his children, but if he dies without issue it shall go to his 
brother John Haig's children and Eliza Haig's children." There 
were sinular devises of certain freeholds to John Haig, " but if he 
dies without issue that property to go to William Haig's children 
and Eliza Haig's children," and of certain other freeholds to Eliza 
Haig, "but if she dies without issue that property shall go to 
William Haig's children and John Haig's children." 



V. 
AVUOK. 
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1869 The toBtator died in 1835. William, his eldest son, pre-deceased 

Eaotwood tim, leaving two sons ; John, the now plaintiff, the heir-at-law of 
the testator, and Samuel, the devisee secondly above-named, who, 
conceiving himself to be tenant in tail by implication of the pro- 
perty left him at Fymroyd under the terms of his grandfather's 
will, conveyed it^ after the due execution and enrolment of a dis- 
entailing deed, to one Alfred Jessop in fee. Jessop subsequently 
resold it to the now defendant The question between the parties 
therefore was, whether the will passed an estate for life only in 
the property to Samuel Eastwood, the grandson, or an estate tail. 
In the former case, the plaintiff was entitled as heir-at-law of the 
testator ; in the latter, the defendant^ as claiming under Samuel, 
the devisee. 

The cause was tried before Bramwell, B., at the Leeds summer 
assizes, 1868, and a verdict was entered for the defendant, with 
leave to move to enter a verdict for the plaintiff, on the ground that 
Samuel, the son of William Eastwood, took an estate for life in the 
property only. 

A rule having been obtained accordingly, 

Nov. 14, 1868. Manitiy, Q.O., and Waddy, shewed cause, and con- 
tended that on the true construction of the will, Samuel Eastwood 
took an estate tail by implication : Maehell v. Weedinff. (1) . Such 
a construction would unquestionably be in accordance with the 
testator's real intention, as manifested by the will, looked at as a 
whole. 

Field, Q.C., Joshua WtUiams, Q.C., and Wills, in support of the 
rule. The estate which Samuel took was for life only. There is a 
power to appoint among his children by will, but that power, if 
unexecuted, confers no greater estate on the appointor than he would 
otherwise have had, and it rebuts the implication of an estate tail 
being conferred by the previous words. Again the expression *' die 
without issue," which before the Wills Act (1 Vict. c. 26), s. 30, 
would have meant an indefinite failure of issue, if it stood alone, 
must be taken in this will to mean <' die without children'* Certainly 
if the word ** children " preceded the word " issue," this would be 
the true construction ; and considering the word in connection with 

(1) 8 Sim. 4. 
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Atison. 



the prior devise, and the words following it in the same clause, it 

should be held equivalent to " children " here. They cited Jarman "eaotwooiT 

on Wills, vol. 2, pp, 418—20, 434r-457, 3rd ed. ; GoodrigU v. Bvmr 

ham (1); HocMey v. Matvbey (2); BradUy v. Cartwright (3); Sug- 

den on Powers, 8th ed. p. 597. 

(7w, adv, wM. 

Jan. 28. The judgment of the Court (Kelly, C.B., Figott and 
Cleasby, BB.) was delivered by 

Eellt, CB. In this case the will having been made before 
1838| the devise (omitting words that are immaterial) is, *^ To 
Samuel the son of my son William, and if he shall die without 
issue, that property shall return to the Eastwood fjEtmily ; but if 
he lives to have children, he shall have power to make a^will of 
it to his children." 

It is admitted that ''to Samuel, and if he shall die without 
issue" then over, gives an estate tail by implication; but the 
question is, whether the subsequent power is inconsistent with 
the previous gift of an estate tail, and so rebuts the implication ; 
and whether the word issue must not be held to mean children. 
Now the language of the will is ** if he live to have children he 
shall have power to make a will of it to his children." This 
enables him to make a will devising the property among his 
children as tenants in common in fee; and this seems clearly 
ineonfidstent with an estate tail, which in the supposed case would 
be an estate tail general, and would give the property, if Samuel 
should leave sons and daughters, to the eldest son as tenant in tail* 
This being so the implication is rebutted, and Samuel takes only 
an estate for life, with power to leave by will an estate in fee or 
any less estate to his children, and this construction is undoubtedly 
consistent with the actual will and intention of the testator, who 
in this, and in other devises to other children and grandchildren, 
dearly indicates his desire that, on failure of children of the devisees, 
the property should return to his own family. Indeed, in this 
very devisO) he expressly says that '' if Samuel shall die without 
issue, the property shall return to the Eastwood family." In 

(1) I Dougl 264. (2) 1 Ves. Jud. 142. 

(3) Law Hep. 2 C. P. 511. 
Vol. IV, K a 
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1869 holding therefore that Samuel took an estate for life only, with a 

Eastwood P^wer, if he should have children, to devise the property to them, 

«• but in case he should have no children, that the property should 

return to the testator's family, we give effect at once to the general 

intent of the testator to be collected from the entire will, and the 

particular intent indicated in the clause in question. 

We must consider the effect of the words in this clause ** if he 
shall die without issue," together with the words next following, that 
in that event the property shall return to the Eastwood family ; but 
that if Samuel lives to have children, he may make a will of it to his 
children. This clearly shews that the ** issue " alluded to firsts upon 
failure of which the property was to revert, means the children to 
whom Samuel might leave it if he should have any ; and that again 
must mean children living at the time of his death, as it is to such 
children alone that he could leave the property by will And this 
brings the case within the principle deducible from a number of 
authorities, that where the word ^ issue " means not any indefinite 
succession of issue, but children living at the time of the death of 
the first taker, the effect of the whole clause taken together is to 
give an estate for life only, the condition of the devise over being 
not an indefinite failure of issue, but there being no children living 
at the death of the first taker. In the great majority of these 
cases no doubt the word '' children " or other limited description of 
issue comes before the words " if he shall die without issue," but 
there seems to be no just reason why, ^ if he shall die without 
issue" may not as well refer to the issue after mentioned, as the 
•issue before mentioned, and here the context requires that con- 
struction ; for when the testator says that if " Samuel shall die 
without issue " then over, but " if he shall live to have children," 
then he may devise to them, the plain meaning of the whole sen- 
tence is, that if he has children to whom he can leave the property 
at his death, then he may do so by his will ; but if he has no such 
children, that is, no children living at the time of his death, or, in 
other words, if he die without children living at the time of his 
death, then the property is to revert to the Eastwoods. 

It may be added that in all probability no case was ever decided 
in which it was more clear and certain that the testator intended 
the property to revert to the family, unless the first taker should 
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leave children at his death, than in this case, where in so many 1809 

devises to members of the fstmily, including the clause in question, Eabtwoqd* 

a power is given to the first taker to leave the property to his avoov. 

children, evincing therefore a general intention that the property 

should return to the Eastwoods, not upon an indefinite failure of 

issue, but unless the first taker should leave children at his death. 

This construction is much fortified if the devise in question comes 

within the class of cases in which the effect of a devise is to confer 

not only a power to appoint but a gift by implication to the objects 

of the power, in default of appointment. And BrttdeneU v. Elum (1) 

is conclusive to shew that a power to appoint or leave to children 

does not extend to grandchildren or any other description of issue» 

The power, therefore, in this case, to leave ''to his children " must 

mean children living at his death, and it follows that the words 

" if he shall die without issue " must mean '^ if he shall die without 

children living at his death." Otherwise if he had left sons and 

daughters and appointed under the power to two or more of them 

in fee, the devise could not have taken effect^ inasmuch as the 

eldest son alone would have taken the property as tenant in tail 

by reason of the implication. 

We are of opinion therefore, upon principle and upon authority* 
that the grandson Samuel took under this will a life estate only, 
with a power to devise to his children if he should have children 
living at the time of his death ; and, therefore, that he had no 
power to convey to Mr. Jessop, from whom the defendant bought^ 
and that the plaintiff is entitled to have the rule made absolute. 

Bule absolute. 

Attorneys for plaintiff: Edwards, Layion, & Jaques. 
Attorneys for defendant : Learoyd & Blely. 

(1) 1 East, 442; 7Ve8.382. 
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1859 CBAVEN v. SMITH. 

'^^^'^ ^' Coris— County Court Act, 1867 (30 & 81 Vict. c. 142), «. B-^Actionfor Slander 
— Damages not exceeding lOZ. — Practice— Power qf Court to refer to their 
own Proceedings, 

The 30 & 31 YicU c. 142, s. 5, which enacts that if in any action the plaintiff 
shall recover a sum not exceeding 101, in tort, he shall not he entitled to any costs, - 
unless the judge certify that there was a sufficient reason for bringing the action in 
a superior court, or the court or a judge shall by rule or order allow such costs, 
applies to aU actions, whether capable of being commenced in a county court or not. 

In an action for slander the plaintiff recovered SI. damages in a superior court. 
On an application for a rule for costs : — 

Eeldf that inasmuch as he had necessarily brought his action in a superior 
court, and had recovered an amount of damages sufficient, in the absence of evi- 
dence to the contrary, to warrant the inference that his conduct in bringing it was 
neither frivolous nor vexatious, he was entitled to a rule for costs under 30 8s 31 
Vict c. 142, s. 5. 

Oray v. West (Law Rep. 4 Q. B. 175), commented on. 

The Court has at all times power to look at its own records, and to take notice 
of their contents, although they may not be formally brought before the Court by 
affidavit 

Decl/lbation for defamatory words imputing a felony to the 
plaintiff. The defendant suffered judgment by default^ and there- 
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fipon a writ of inquiry was issued, which was executed on the 7th 1869 
of January, 1869, before the undersheriflF of Middlesex. The jury OBAviar~ 
assessed the damages at 51. The undersheriff on being asked to g ** 
cMify for costs under 30 & 81 Vict, c 142, & 5 (1), promised to 
do 60 if he had the power, adding that he considered the case a 
proper one for a certificate. After consideration, however, he came 
to the conclusion that he had no power to certify. A rule was then 
obtaiQed in this Courts calling on the defendant to shew cause why 
the plaintiff should not be entitled to costs in this action, and why 
the master should not be at liberty to tax the same. 

The rule was drawn up '^ upon reading the affidavits ** of the 
plaintiff and another person, and contained no reference to the 
declaration. The affidavits also were silent as to the nature of the 
cause of action, and it was only by reference to a copy of the plead- 
ings produced on the argument of the rule, that the fact of the 
action having been for slander, was brought to the notice of the 
Court. 

Francis shewed cause. 1st. There are no materials before the 
Court on which this application can be decided. The nature of the 
action is not disclosed on the affidavits, and the record cannot be 
noticed unless it is in court and is verified by affidavit. 

[Kelly, C.B. We must deal with the application for a rule on 
affidavits, it is true, but also on the assumption that we have power 
to look at our own records and proceedings.] 

There really is no record in this case. At all events the original 
declaration filed should have been actually in court. 

[Bramwell, B. The proceedings in a cause must be considered 
as in court for the purposes of being referred to. On application 
for a new trial, it is always considered that notice may be taken 
of the contents of the record in the action without its being for- 
mally brought before the Court.. The whole argument proceeds on 

(1) The 30 & 31 Yict. c. 142, s. 5, by default, or on demurrer or otherwise, 

enacts that — ^* If in any action com- he shall not be entitled to any costs of 

menced after the passing of this act in suit, unless the judge certify on the 

any of her Majesty's superior courts of record that there was sufiScient reason 

record, the plaintiff shall recover a sum for bringing such action in such su- 

not exceeding 20L, if the action is perior court, or unless the Court or a 

founded on contract, or 101. if founded Judge at chambers shall by rule or 

on tort, whether^ by verdict, judgment order allow such coBts." 

2 3 
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1869 the assnmption that the Court have a knowledge of the cause of 

Gbaykit action* In this respect our practice seems to differ from that of 

Qj^j^ the Court of Common Pleas. Here and in the Queen's Bench the 

rule does not refer to the record. But in the Common Pleas it is 

drawn up " upon reading the record of Nisi Prius :" Chitty's Forms, 

10th ed. p. 859.] 

There is no analogy between this application, and one for a new 
trial where the Court hare the judge's notes before them. (See 
Ghitly's Forms, 10th ed. p. 887, for the general form of a rule nisi, 
which appears to be the same in all the courts.) 2ndly. Assuming 
that notice of the nature of the action can be taken, the plaintiff is 
not entitled to his costs. The terms of the County Court Act, 1867 
(30 & 31 Vict c. 142), s. 5, are general, and apply to "any action,** 
and therefore include an action for slander, although it must, of 
necessity, be brought in a superior court. The plaintiff*, therefore, 
requires a certificate to obtain costs. But he ought not to have 
them, for the intention of the act was to put a stop to the bringing 
of frivolous actions in a superior court, irrespective of the con- 
sideration whether they might or might not be brought elsewhere* 

[Bbamwell, B. If the section applies, you contend that the 
plaintiff is not entitled to a rule for costs. You might also contend 
that if it does not apply, he cannot have this nile made absolute. 
For in that case his proper course would have been not to come 
here for a rule, but to carry in his costs for taxation.] 

That is so ; and it may be that the section is limited to action^r 
which might have been commenced in the county court. The 
judgment of the Queen's Bench in Gray v. Wed (1) leaves the 
point open. 

[Kelly, C.B., intimated that the Court were of opinion that s. 5 
of the County Court Act, 1867, applied to all actions.] 

Then the plaintiff must shew some special reason in order to get 
costs, and here none appears. 

[Bbamwell, B. Is not the circumstance that the action could 
not be brought elsewhere, coupled with the fact of a substantial 
verdict having been returned, enough to constitute a prima facie 
case requiring an answer from the defendant ?] 

No; the onus is on the plaintiff. The object of the enactment 
(1) Law Rep. 4 Q. B. 176. 
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18 to deprive of costSy unless some reason to the contrary be shewn 

by the plaintiff, where a verdict not exceeding lOZ. is recovered, cbatxn 

By 8. 83 (schedule C.) of the act, the 34th section of the Common siarB. 

Law Procedure Act, 1860 (23 & 24 Vict. c. 126), is repealed By 

that enactment a judge could deprive a plaintiff in an action for 

slander of costs, if he did not recover more than 52. He has now 

lost that power, and unless the rule under s. 5 of 30 & 81 Vict^ 

c 142, is granted only under special circumstances, the intention 

of the legislature, which was to prevent more efficaciously than by 

the C!ommon Law Procedure Act, 1860, s. 34, the bringing of 

vexatious actions, will be defeated. 

Anderson^ in support of the rule, contended, with regard to the 
first point, that the Court were at liberty to refer to their own 
records, although not verified by affidavit. [On the remaining 
questions he was not called upon to argue.] 

£ellt, C.B. I think this rule should be made absolute. The 
first question is, whether we are at liberty to look at the record to 
ascertain the nature of the action. It is said we cannot — first, 
because it is not verified by affidavit ; and, secondly, because it is 
not alluded to in the rule. Kow, I am of opinion that the Court 
is always at liberty to look at ita own records and proceedings ; 
but if it were doubtful, the analogy put by my Brother Bramwell 
is conclusive. We are in the daily habit of granting rules for new 
trials and other similar applications, where it would be impossible 
to understand the nature of the case without a knowledge of the 
contents of the record ; yet, in such cases, the record is never veri- 
fied by affidavit, nor does the rule nisi, when drawn up, allude to 
it I feel no doubt, therefore, that we may look at this record. 

That being so, the main question arises, whether there are suffi- 
cient grounds for making this rule for costs absolute. Now the 
action was for a slander imputing a felony in the strongest and 
most offensive language. Judgment passed by default, and after- 
wards, on a writ of inquiry, a jury found for the plaintiff, with 51 
damages. The undersheriff, moreover, before whom the writ was 
•executed, thought the plaintiff was entitled to a certificate for costs, 
but did not grant one, under the mistaken impression that he had 
BO power to do so. In point of law he had power, for 80 & 31 
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1869 Vict. c. 142f s. 5, in my opinion, includes all actions. The words 
Graveh used are perfectly general, and give power to "the judge ** — ^i.e* 
^!;^^ the judge who tries the cause — ^to certify *' in any action '* on the 
record that there was a sufficient reason for bringing it in a su- 
perior court. Howeyer, as he declined to certify, we are now called 
upon to say whether the pledntiff is entitled to a rule for costs 
under the latter part of the same section ; and in arriving at a con- 
clusion, we may give its fair weight to the judge's opinion, although 
we are in no way bound by it Again, it may fairly be asked 
whether a judge ought not always to certify,, unless some strong 
reason to the contrary is shewn, in an action which, like slander, 
can be brought in a superior court, and there only. I think that, 
where a plaintiff must seek redress in a superior court, or not at 
all, he is, generally speaking, entitled to his costs under this 
section. There may, doubtless, be cases where an action ought 
not to have been brought at all, and then, perhaps, a judge would 
be right in refusing to certify. But this case, at all events, is not 
one of that description. There was amply sufficient reason here^ 
for bringing an action, and therefore the plaintiff is, in my opinion, 
entitled to a rule for his costs. 

Bbamwell, R I am of the same opinion. We have before us 
the record and the affidavits. Thence it appears that the action 
was for slander, in which 51 damages were recovered. I think 
that 8. 5 of the County Court Act, 1867, includes slander, and 
therefore, unless there is a rule or order for costs, the plaintiff 
cannot recover them, the judge at the trial not having certified. 
Now the words complained of were most offensive, and by their 
verdict the jury have given a substantial recognition of the pro- 
priety of the action. Therefore, as it could not have been brought 
anywhere else than in a superior court, I think we ought to — ^I 
had almost said must — grant this rule. But then it has been inge- 
niously argued that this is not so. The statute has fixed lOZ. as 
the smallest amount which will carry costs ; and the fact of the 
amount recovered being less is enough, it is said, unless some sub* 
stantial reason be shewn upon the merits, to deprive the plamtiff 
of costs. I do not, however, think the statute bears this meaning. 
A special reason is only made necessary, according to the way I 
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think the statute should be read, where the action might have been 1869 
brought in the county court Where the action is one which chaybh 
could not be brought there, as in this instance, and where the g]^^^ 
plaintiff recovers such damages as have been given here, I am of 
opinion that a prim& fade case for costs being granted is made out, 
which requires an answer from the defendant. 

The case of Qray v. Wed (1) appears at first sight to lay down 
that in all cases which must be brought in a superior court, an 
order or rule for costs ought to be granted. I do not, however, 
desire — and I do not think my Brother Hayes, in delivering the 
judgment of the Court of Queen's Bench, desired — ^to lay down so 
wide a rule. For the action might be vexatious, and I should be 
very sorry to be obliged to regard the verdict of the jury as abso- 
lutely conclusive. But in the present case, at all events, there was 
a prim& facie case for costs. It was not answered by the defendant, 
and the rule should therefore be made absolute. 

PiGOTT, B. I am of the same opinion. I think the case is 
within the terms of the 5th section of the County Court Act^ 
1867. I also agree that we have sufiBcient materials before us for 
our decision. We have the affidavits, and we must also consider 
our own record to be before us. That being bo, we ought not to 
shut our eyes to its contents. No hardship or surprise can be in- 
volved by our doing so, any more than in the analogous case of a 
motion for a new trial put by my Brother Bramwell. Then the 
affidavits shew that the judge thought this a proper case for a 
certificate; and, looking at the circumstances, I concur in the 
opinion which he expressed. 

Cleasbt, B. I am of the same opinion, although I have some 
difficulty on the first point, as to our power of looking at the record 
in this action. The Court, it must be remembered, does not take 
judicial notice of its records in the same manner as of an Act of 
Parliament However, I find in Chitty's Forms, 10th ed. p. 870» 
there is a difference of practice between this Court and the Com- 
mon Pleas as to the proper form for a rule to arrest judgment, as 
well as for a new trial. The rule here and in the Queen's Bench 

(1) Law Rep. 4 Q. B. 175. 
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1869 is drawn up ^' upon notice of this xuley'' and no more. In the 
QgtLyts Common Fleas it is drawn np ''upon reading' the record of nisi 
g^^ prius/' and notice of the rule. The latter practice seenois to me 
the more correct one, especially on motion for arrest of judgment^ 
when it is essential that the contents of the record should be 
before the Court According to the practice of this Court, there- 
fore, even on a motion to arrest judgment, the record may be 
looked at, although not referred to in the rule or affidayits. It 
follows that we may look at it on such an application as the 
present. As to the other questions I agree with the rest of the 
Court 



Rule absolute. 



Attorney for plaintiff: O. K Carpenter. 
Attorney for defendant : W. H, B. Pain. 



May i. WALKER v. GORT. 

Praeiiee — Btde to set (uide Nonsuit — Power of Drfendant to dbfect to Verdict being 
enUred/or Plaintiff on the Ground that it would he againet the Evidence — 
Notice, 

On the aigament of a rule to sot aside a nonsuit on the ground that upon cer- 
tain findings of the jury the verdict should have been entered for the plaintiff, 
the defendant may show that the verdict, if so entered, would be agednst the weight 
of evidence, although he may not have informed the Court within the first four 
days of the term succeeding the trial of his intention to raise such an objection. 

This cause was tried at the London sittings after Hilary Term, 
before Kelly, C.6., when, upon certain findings of the jury, the 
learned judge directed a nonsuit to be entered, with leare to move 
to enter a verdict for the plaintiff. A rule was obtained ac- 
cordingly ; on the argument of which, the Court having expressed 
an opinion that the nonsuit should be set aside, 

J. Brown, Q.C7. {HoU with him), in shewing cause, proposed to 
contend that the verdict, if entered for the plaintiff, would be 
against the weight of evidence, and that therefore the rule should 
be made absolute, not to enter the verdict, but for a new triaL 

Prentice, Q.Q, and F. M. White, in support of the rule. The 
defendant not having informed the Court within the first four 
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days of term of his intention to object to the yerdict being entered 1869 
for the plaintiff on the ground that it would be against the weight Walkxb 
of evidence, is now precluded from doing so. In Deacon y. Siad- q^^^^^ 
hart (1), wheie there was a yerdict for the defendant on one of 
three issues, and for the plaintiff on the other two, the plaintiff 
obtained a rule nisi to enter the yerdict for him on the issue 
found for the defendant Thereupon the defendant^ on the 
eleyenth day of the term after the trial, applied for a cross rule 
.to enter the verdict for him on one of the issues found for the 
plaintiff. It was held that the application was too lata The same 
principle governs this case. At least notice should have been 
given to the plaintiff that this objection would be taken. 

[EsLLT, C.B. It would have been convenient and proper to 
have given a notice to the plaintiff.] 

J. Brawny Q.O., contra. The case cited is not in pointy for here 
no cross rule could be applied for. 

The CJourt (Kelly, C.B., Bramwell, Pigott, and Geasby, BB.) 
held that the defendant was entitled ex debito justiti® to object to 
a verdict being entered, on the ground that it would be, if entered, 
against the weight of the evidence, although he had not intimated 
his intention to do so to the Court within the first four days of 
term. 

Attorneys for plaintiff: Mereer dt Mercer. 
Attorneys for defendant : CotodeU & Qrundy. 

(1) 2 M. & G. 317. 
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18^9 DIXON V. WRENCH. 

AprU 16. Debtor and Creditor — Charging Order — Interest in Produce of Stock and Shares 
— 1 (fe 2 Vict. c. 110, 8. 14—3 & 4t VieL c. 82, «. 1. 

A testatrix ^ve her whole estate and effects, which indaded stock and shares, 
to trustees ; on trust to pay debts and legacies, and as to the residue of her estate 
and effects, upon trust for the defendant and two other persons ; and she directed 
* her trustees to pay the legacies so soon after her decease as her means could be 
judiciously converted into cash, and in any event not later than twelve months 
after her decease. A charging order having been made upon the stock and shares, 
to the extent of the defendant's interest therein, in favour of a judgment creditor :— 

Heldf that the defendant having no interest in the stock and shares, but only 
an interest in their produce after performance of the prior trusts, they could not be 
charged with his judgment debt under 1 & 2 Yiot c. 110, s. 14, or 8 & 4 Vict. 
c. 82, s. 1. 

Cragg v. Taylor (Law Rep. 2 Ex. 131), distinguished. 



BuLE to discharge an order made at chambers on the 12th of 
March, 1868, by which Willes, J., charged the sum of 223Z. 4s. lOd. 
Three per Cent Bednced Annuities, standing in the joint names of 
C. Hilhonse and Matilda Wrench, deceased, and the dividends 
thereon, with the payment of 281/. 7s. 4i., the amount for which 
judgment had been recovered by the plaintiff against the defendant, 
with interest, to the extent of the defendant's interest therein; 
and a similar order of the same date, charging with the same judg- 
ment debt seyenty-eight preference shares, Classes B. & C, in the 
Stockton and Darlington Bailway, standing in the name of Matilda 
Wrench, deceased, to the extent of the defendant's interest therein. 

The interest of the defendant arose under the wiU of Matilda 
Wrench, executed in the Scotch form, and dated the 3rd of Feb- 
ruary, 1865, by which the testatrix gave, granted, assigned, and 
disposed to and in favour of B. W. Wynne and G. W. Skyriug, 
or the acceptor or survivor of them, as trustees, all and sundry 
lands, &Q.y and in general the whole means, estate, and effects of 
the testatrix : on trust, in the first place, for the payment of debts, 
funeral and tnist expenses ; secondly, for the payment of certain 
specific and pecuniary legacies ; and, with regard to the residue 
and remainder of her said estate and effects, upon trust to pay, 
assign, and dispose the same equally between the defendant and 
two other persons, when they should attain the age of twenty-one 
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years respectively ; and the testatrix directed her trustees to pay 

or invest^ as thereinbefore directed, the legacies thereby bequeathed, Dixcnr 

so soon after her decease as her means could be judiciously con- wbwch. 

yerted into cash, and, in any events that this be done not later 

than twelve months after her death. 

The testatrix died on the 18th of October, 1866, being at the 
time of her death absolutely entitled to the stock and shares 
charged by the orders in question. 

The defendant having mortgaged his share to one Banks, he and 
Banks, on the 16th of April, 1867, filed a bill in Chancery against 
Wynne, the surviving trustee, for the administration of the tes- 
tatrix's estate ; and on the 27th of July, 1867, a decree was made 
directing the usual inquiries, and ordering that the personal estate 
not specifically bequeathed be applied in payment of debts, funeral 
expenses, and legacies in a due course of administration. 

The plaintiff having afterwards recovered judgment in this action, 
and obtained the orders in question, the course of administration 
was impeded, the trustee being no longer able to deal with the 
stock and shares ; and this rule was now moved in pursuance of an 
order made in the suit by yice-Chancellor Malins. 

The rule having been obtained in Michaelmas Term, 1868, and 
argued in Hilary Term,. 1869, by Mclntyre against the rule, and 
Dayy in support of it, the Court, after examining the will, directed 
the case to be re-argued. 

April 16. It was re-argued accordingly. 

MelfUyre, against the rule. Although the interest of the de- 
fendant in the stock and shares is a contingent and remote one, 
and not within 1 & 2 Yict. c. 110, s. 14, it is at least within 3 & 4 
Vict c. 82, s. 1. (1) The case of Cragg v. Taylor (2) is a decisive 

(1) 1 & 2 Yict. c. 110, s. 14, enacts the payment of the amount of the 

that when any person against whom judgment, and interest thereon, 

judgment shall have been entered up 3 & 4 Yict c. 82, s. 1, enacts that the 

in any of the superior courts at West- provisions of the prcyious act shall be 

minster, shall have government stock, deemed " to extend to the interest of any 

OT stock or shares in any public com- judgment debtor, whether in possession, 

pany," standing in his name, in his own remainder, or reversion, and whether 

right, or in the name of any person in vested or contingent,*' as well in any such 

trust for him,** such stock or shares stookorshares, as in the dividends, intc- 

may be charged by a judge's order with rest, or annual produce of such stock, &c. 
(2) Law Bep. 2 Ex. 131. 
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1869 authority in fetvour of the plaintiff, for there, as here, the trustees 
l>ixoN were directed in the first instance to sell the shares, so that all 
Wbc?ch. ^® beneficial interests under the deed were only interests in the 
proceeds of the sale. 

Baify in support of the rule. Cragg v. Taylor (1) is not in point, 
for there the conversion was only to be for the purpose of paying 
the debt, which was the first charge, and of raising and applying 
portions of the trust fund, which was the second chaise. But 
until circumstances arose which made it necessary to sell the shares 
in order to satisfy those purposes, there was nothing to prevent the 
diares from remaining in specie, and they had, in &ct^ so remained. 
But here the trustees are by the will peremptorily directed to sell 
the shares at the utmost within twelve months of the testatrix's 
death ; their proceeds are to be applied to debts and legacies ; and 
it is only in the residue of their proceeds that the defendant has 
any interest at all. The present order interferes with the adminis- 
tration of the estate, and prevents the very process by which the 
interest of the defendant is, according to the direction of the will, 
to arise. 

Eellt, C.B. The real and only question is, whether this stock 
and these railway shares are standing in the name of the judg- 
~ ment debtor in his own right, or in the name of any one in 
trust for him (1 & 2 Vict. c. 110, s. 14). Now, looking at the will 
under which the judgment debtor derives his title, it is perfectly 
clear that, though he has an interest in the proceeds of this pro- 
perty when converted into money, there is no immediate trust of 
either stock or shares in his favour. On the contrary, there is a 
positive direct obligation on the trustees, before any right or inte- 
rest can arise in the defendant, to realize these funds and apply 
them to the purposes of the will. It is said that this amounts to a 
contingent interest in the defendant, and that under the later act 
it can be charged. The later act, however (3 & 4 Vict c. 82, s. 1), 
merely relates to the nature of the judgment debtor's interest in 
the stock or shares, and has no effect or operation where no such 
interest whatever exists in him.* But, as I have already said, it is 
plain that there is in the defendant no interest whatever in the 

(1) Law Rep. 2 Ex. 131. 
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stock and shares, whether immediate or futare, vested or con- 
tingent, but only in the residue of their proceeds. If the legisla- Dnos 
ture had meant to include under the provisions of the act such a YfaaxcB. 
case as this, they would, no doubt, have expressed this intention 
in apt words. 

I must, however, notice the case of Oraffff v. Tayhr (1), because at 
first sight it might seem opposed to our present decision, there being 
in that case also a power in the trustees to sell the stock and apply 
the proceeds. But if that case is examined, it will be found to 
differ essentially from this ; for there the deed which was relied on 
as taking the stock out of the provisions of the'^act did not actually 
transfer the shares, which were already mortgaged, but only ren- 
dered it incumbent on the defendant to procure their delivery over 
to the trustees, that they might execute the trusts of the deed. 
They, no doubt, were entitled to sell the shares, or the defendant's 
equity of redemption in them, but in the meantime, and untU the 
shares were transferred to them, the owner retained an immediate 
right in them himself. And even supposing t<he shares to have 
been transferred to the trustees, still, so long as they remained 
unsold, the defendant had, after the performance and satisfaction 
of the other trusts, an interest in them by virtue of the ultimate 
trust in &vour of him and his assigns. There was therefore a con- 
tingent or reversionary interest in the shares in the defendant, and 
the case was within the statute. That case is therefore plainly dis- 
tinguishable ; our decision is not opposed to any authority ; and 
since it is clearly expressed by the statute that there must be an 
interest in the stock or shares themselves before a charging order 
can be made, we must make the rule absolute to rescind the orders 
in question* 

Bbamv^ll, B. I am of the same opinion, though, in looking at 
the substance of the matter rather than the form, I have had some 
difficulty; for, no doubt, if the defendant's contention is right, 
although the share of the defendant might, after the payment of 
debts and legacies, come to, say 10002., he would nevertheless 
have no interest which could be charged under the act The 
statute (1 & 2 Vict. c. 110, s. 14), however, does not say that 
(1) Law Hep. 2 Ex. 131. 
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ises wheneyer a judgment debtor has any interest in property, it may 
Djxoh be charged, but that a charging order may be made on stock or 
WwarcH. s^i^res standing in his name " in his own right, or in the name of 
any person in trust for him ;" by which I take it to be meant that 
they are in his own name, so that he can sell them himself, or in 
the name of a trustee, so that he can direct the trustee to sell 
them. The second act (3 & 4 Yict c 82, s. 1) made no diiSerenoe, 
except in providing for a reversionary or contingent interest; there 
must equally be an interest in the debtor, or in a trustee for him. 
Kow here the stock and shares are neither in the name of the 
debtor nor of a trustee for him, but, to put the case most favour- 
ably for the plaintiff, in the name of executors, who hold them, 
not in trust for the defendant in the same sense in which the act 
uses the word, but in trust to sell. 

As to the case of Oraffff v. Taylor (1), I think the decision right, 
and I agree with the distinction drawn by the Chief Baron, and 
which is indicated in his judgment in that case, where he states 
that the fifth trust of the shares was for the defendant and his 
assigns. That was only a contingent interest; but it was never- 
theless sufficieiit to make the shares in question shares standing in 
the name of another in trust for him. 

Cleasby, B. I am of the same opinion, and without hesitation. 
The acts in question were passed, not for the purpose of charging 
property in general, but for the purpose only of charging particu- 
lar kinds of property, that is, stock and shares, under particular 
ciifcumstances. Now it is quite clear that there is no actual inte- 
rest in the defendant in these shares, nor did they stand in the 
name of any one in trust for him. The defendant's interest under 
the will was at most a very contingent interest, the directions to 
the executors b^ing to sell and pay debts and legacies, and to 
divide the residue of the money (if any) among the defendant and 
certain other persons. But as to the stock and shares themselves, 
not only had not the defendant any direct or immediate interest in 
them, but he had not even a contingent interest ; and further, if 
he had had any interest capable of being charged, the executors 
could not have carried out the object of the will by selling them, 
^(1) Law Rep. 2 Ex. 131. 



VOL. IV.] EASTER TEBM, XXXII YIOT. 159 

and the defendant could never have realized his interest. The 1868 
15th section of the act (1 &2 Vict. c. 110) shews that the eflTect of Dixoh 
snch an order is instantly to operate as a stop order ; so that the 'iv's^^ca. 
stock can no longer be disposed of, and the estate cannot therefore 
be administered .so long as the order remains undischarged. (1) In 
fact the stock and shares are not even standing in the name of the 
executors, but of the deceased, which imports a further difficulty 
into the case. But» suppose the transfer to be already made, the 
duty of the trustees is to sell, not to hold the stock and shares in 
trust for the defendant 

Rule ahsoltUe to Rescind the charging orders. 

Attorneys for plaintiff: N. C. & C. MUne. 
Attorneys for defendant : BooTcSy EenrieTc^ & Harston. 



ISITT V. BEESTON. Xpn7 22. 

Act of Bankruptcy (12 cfe 13 Vict, c. 106, «. 67)— JVatttfuZeni Delivery of Goods. 

A delivery of goods to be an act of bankraptcy within 12 &- 13 Vict c. 106, 
s. 67, must pass, or purport to pass, some property or interest in the goods. 
CoUon V. James (1 Moo. & M. 273), followed. 

Trover by the plaintiff, as creditors' assignee of one Lockett, 
to recover the value of goods removed by the defendant from 
Lockett's premises, under circumstances alleged by the plaintiff to 
amount to an act of bankruptcy in Lockett. The goods consisted 
of furniture and stock-in-trade ; and they were, at 4 a.m. on the 

(1) By 1 & 2 Vict. c. 110, s. 15, a order, and before the same order shall 

charging order made ex parte, if it affect be discharged or made absolute, a 

any government stock, '' shall restrain transfer is permitted, the corporation 

the governor and company of the Bank or person or persons so permitting such 

of England from permitting a transfer transfer shall be liable to the judgment 

of such stock in the meantime and creditor for the value or amount of the 

until such order shall be made absolute property, or so much thereof as may bo 

or discharged ;" if it affect any stock or sufficient to satisfy the judgment ; and 

shares in any public company, it " shall no disposition by the judgment debtor 

in like manner restrain such public in the meantime shall be valid or effec- 

company from permitting a transfer tual as against the judgment creditor, 
thereof;" and if, after notice of such 
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12th of August, 1868, in parsnance of a direction given by Lockett 
Xsppp on the preyious evening, lemoved by the defendant from Lockett's 
Betoon pro^wes, and taken to the London Depository Company's ware- 
house, kept by the defendant On the same morning, bat sub* 
sequently to the removal, Lockett left his house with his fitmily, 
and on the 20th of August he was adjudicated a bankrapt. After 
the goods were deposited with the defendant, he advanced money 
upon them to the bankrupt The plaintiff claimed the goods 
without tendering the amount of the defendant's lien, t 

The case was tried before Martin, B., at Westminster, on the 3rd 
of December, 1868. No evidence was given of any knowledge by 
the defendant of Lockett's circumstances ; and the learned judge, 
following the case of Cotton v. James (1), held that, as the removal 
of the goods on the 12th of August was not intended to pass any 
property in them, it was not a fraudulent " delivery or transfer," 
within 12 & 13 Vict. c. 106, s. 67, and therefore not an act of 
bankruptcy; and he nonsuited the plaintiff, giving him leaye to 
move to enter a verdict for 407., the value of the goods. 

A rule having been obtained accordingly, 

FrcMcis shewed cause. No fraud or connivance is shewn, and 
therefore, unless the removal of the goods was itself an act of 
bankruptcy, the plaintiff cannot succeed. It is not necessary 
even to claim the protection of s. 133 of the Bankruptcy Act, 
1849 (12 & 13 Yict. c 106), for unless the removal was itself an 
act of bankruptcy, the act of bankruptcy was subsequent to the 
transaction. But Cotton v. James (2) lays down expressly that 
the " delivery " meant by the act is a delivery passing property ; 
and that this is so is dear, when it is remembered that the words 
"gift, delivery, or transfer," were inserted in 6 Geo. 4, c. 16, s. 3, 
for the purpose only of remedying the inconvenience caused by 
the decisions that the earlier acts did not include a transfer other- 
wise than by deed. The delivery must be an act of the same 
kind as the earlier " grant or conveyance," that is, an act passing 
property. He also cited Cole v. Davies. (3) 

Pollock f Q.C, and Day, in support of the rule. Cole v. Davies (3) 

(1) 1 Moc. & M. 27?. (2) 1 Moo. & M. 273, 278. 

(3) Ld. Raym. 724. 
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proves nothing, for the section (s. 2) of the act then in force ^^^ 
(1 Jac. 1, c. 15), which described acts of bankruptcy, contained no lairr 
words which could include removal. Cotton v. James (1) is no Bmbioh. 
authority, for there the defendant, who had to support the bank- 
rnptcy, failed to prove that the bankrupt had anything to do with 
the alleged delivery ; the case, therefore, failed on the facts, and 
.what was said as to the coustruction of the statute was obiter 
dictum. What has taken place here is within the words of the 
statute, for it is a " fraudulent delivery ;" and if this be so, the 
bona fides of the defendant cannot prevent it from being an act of 
bankruptcy ; neither can the protection given by s. 133, for that 
only protects against the effect of prior acts of bankruptcy, and 
not where the transaction impeached is itself the act of bank- 
ruptcy : HaH V. Wallace (2) approved in Belcher v. Magnay. (3) 
If, however, it is held that to make a delivery of goods an act of 
bankruptcy some interest must pass, it may be contended that an 
interest did pass to the defendant, who by the delivery acquired a 
lien on the goods for his charges. 

Ejellt, C.6. The bankrupt having early in the morning de- 
livered his goods to the defendant, or, in order that they might be 
so delivered, placed them at the door of his house, and the de- 
fendant having removed them to a place of deposit, the question 
is, whether this delivery or removal constituted an act of bank- 
ruptcy within the statute. Now, a mere act of removal is no 
act of bankruptcy, unless it amounts to a delivery within the 
statute. Was there, then, in this case such a delivery ? That 
depends on the construction of s. 67 of the Bankruptcy Act, 1849 ; 
and Cotton v. James (1) is decisive that a delivery of this kind is 
not within the section. In order that a delivery of goods should 
amount to an act of bankruptcy, it must be a delivery conveying, 
or purporting to convey, an interest in the goods. Here it is not 
pretended that the bankrupt conveyed any interest in these goods 
to the defendant, and the case is, therefore, directly within the 
authority of Cdton v. James (1), and the doctrine there expressly 
laid down by Lord Tenterden, C J., and Parke and Littledale, JJ. 

(1) 1 Moo. & M. 273. (2) 7 M. & W. 363. 

(3) 12 M. & W. 102. 
Vol. IV, P 3 
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1869 For as to the argument that the mere delivery to the carrier gave 
^^i the carrier an interest in the goods, by virtue of his lien, to the 
g *• extent of his lawful charges, and so brought the delivery within 
the act, it hardly merits an answer ; it is obvious that if this were 
enough, any transaction whatever requiring the employment of 
a carrier, or even of a messenger, to give it effect^ would be a 
delivery within the act. 

Mabtin, Bramwell, and Channell, BB., concurred. 

Bvle discharged. 

Attorneys for plaintiff: Books, Kenrick, & Earston. 
Attorneys for defendant: Monckton d: Monekton. 



April 28. THE ECCLESIASTICAL COMMISSIONERS v, MERRAL. 

Corporation — Common Seal — Landlord and Tenant — Demise for a Term of 
Tears — Tenancy from Year to Year, 

One who enters upon, occupies, and pays rent for corporate property under a 
demise for a term of years, made on behalf of the corporation, but not sealed with 
their common seal, becomes tenant from year to year of the corporation, on such 
terms of the demise as are applicable to a yearly tenancy. 

Wood V. Tate (2 B. & P. (N. R.) 247), followed. 

SemUe, per Kelly, C.B., that when an individual contracts with a corporation 
in such a manner that the contract, though not under seal, may be enforced in 
equity against them, the individual is bound at law by any stipulation by him, 
which is made in consideration of the liability so imposed upon them. 

Appeal from the Westminster County Court. 

On the 26th of June, 1863, the defendant and Messrs. Clutton, 
the agents of the plaintiffs, entered into an agreement for a demise 
by the plaintiffs to the defendant of a house, for three years from 
Lady Day, 1863 ; the defendant agreeing, amongst other things, 
^' to put and maintain the said premises in tenantable repair, both 
externally and internally, and so to deliver them up at the end of 
the said term, tenant's fixtures and fittings excepted." This agree- 
ment was signed by the defendant and by Messrs. Clutton, but was 
not sealed with the common seal of the plaintiffs, who are, by 
6 & 7 Wm. 4, c. 77, s. 1, a corporation. 
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The defendant occupied the premises during the term of three 1869 
years, and, at its expiration, held oyer for two years more, paying eoclmias-" 
the reserred rent. He quitted at Lady Day, 1868, in pursuance "^g^o^*** 

of a six months' notice to quit. t^. 

Mebbal. 
The plaintiffs sued the defendant in the county court for dila- 
pidations caused by non-repairs, claiming 251. It was objected 
that the agreement, not being under the plaintiffs' common seal, 
was void, or at all events constituted only a yearly tenancy on 
such of the terms of the agreement as were applicable, and that 
the stipulation as to repairs could not be imported into a yearly 
letting. The learned judge refused to nonsuit the plaintiffs, and 
ruled that the defendant was during the last two years tenant 
from year to year of the premises, on such of the terms of the 
agreement as were applicable ; and he also ruled that the stipula- 
tion as to repairs was applicable. (1) The jury found a verdict for 
the plaintiffs for 157. ; and the defendant having appealed, the 
learned judge stated this case. 

April 26. Anstie, for the defendant. The plaintiffs, being a cor- 
poration, had no power to demise, except by deed, and can only sue 
for use and occupation, on the footing of the real contract created 
by the defendant's enjoyment of the plaintiffs' property. This is ex- 
pressly laid down in Dean and Chapter of Bochesier v. Pierce (2) ; 
Souihwark Bridge Company v. Sills (3) ; and Mayor of Stafford v. 
TtH. (4) In the case last cited. Best, C. J., says : " Where a party has 
occupied land, the contract between him and the landlord must be 
considered as executed, so that there is no necessity for alleging in 
the declaration an express promise to pay : from the fact of occupa- 
tion, a promise to pay will be implied In the present case, 

the land having been enjoyed by the defendant, the promise to pay 
for it is implied, and there is a good consideration for the promise." 
This reasoning excludes the right of the plaintiffs to sue in the 
present case, for they must sue upon a promise which would not be 
implied by law, and they not being bound by the agreement, the 
defendant gets no consideration for this further promise. There is 

(1) See Jiichardson v. Oifford, 1 Ad. (2) 1 Camp. 466. 

& E. 52 ; Arden v. Sullivan, 14 Q. B. (3) 2 0. i& P. 371. 

832 ; 19 L. J. (Q.B.)268. (4) 4 Bing 75, 77. 
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1869 therefore no mntnality, and the case is the same as Swatman t. 
EcoLraiAs- Ambler (1), where a lessor who had not executed the lease^was held 
"° koSbT^ not entitled to sue upon the coTenants contained in it 

V. 

^^^"^"^- , April 28. Gales, for the plaintiffs. (2) The defendant is bound 
by the agreement, for the plaintiffs are also bound by it : Marshall 
V. Corporation of Queenhorough (3), and Stevens^ Hospital v. Dyas (4), 
shew that a contract which has been acted upon will, though not 
under seal, be enforced by a court of equity both against and in 
favour of a corporation. 

[Cleasby, B. Wilmot t. Corporation of Coventry (5), where, 
under the circumstances, specific performance was refused, lays 
down the same principle.] 

There was therefore a good consideration for the defendant's pro- 
mise, and want of mutuality cannot be objected. But even at 
common law a yearly tenancy would, under these circumstances, be 
held to be created. Wood v. Tate (6) is directly in point to shew 
this, and Doe d. Pennington y. Taniere (7) is to the same effect. 

Anstie, in reply. In Doe d. Pennington y. Taniere (7), the exist- 
ence of the essentials necessary to create a yearly tenancy was im- 
plied from the long duration of the defendant's occupation, but 
that presumption is here excluded by the 'statements of the case. 
In Wood y. Taie (6), the point was not discussed, and the case, 
so far as it decides it, is inconsistent with the subsequent cases 
cited. The decisions in equity afford no answer, for it would be 
impossible to base on the equitable right of the defendant to claim 
performance of the agreement, an equitable replication to a plea 
denying the tenancy, which is the whole foundation of the agree- 
ment. Either party going into Chancery would have to submit to 
terms, and neither could obtain an unconditional injunction. More- 
over, the argument, if good for any part of the contract, is good 

(1) 8 Ex. 72 ; 22 L. J. (Ex.) 81. upon the question; they, however, aflford 

(2) The Court having inquired whe- no assistance. 

ther there was any special provision in (3) 1 Sim. & St 620. 

the acts relating to the Ecclesiastical (4) 15 Ir. Ch. 405, 420. 

Commissioners affecting the question, (5) 1 Y, & C. 518. 

the argument was adjourned ; when (6) 2 B. & P. (N. R.) 247. 

the case was resumed Gates referred to (7) 12 Q. B. 998, 1013 ; 18 L J 

6&7Vict.c.37,8.6,andl3&14Vict. (Q.B.) 49. 

c. 94, s. 8, as the only sections bearing 
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for the Tfrhole; and would shew that any acts done nnder^ and 1669 
necessarily referable to, an agreement by a corporation to grant BoaLEBiAB-* 
a lease, of whateyer duration (since, on the principle of Nunn v. ""^^ Commis- 
Fabian (1), they would support a bill for specific performance in v. 

equity), would, at law, support an action by the corporation, on 
stipulations wholly inapplicable to a yearly tenaQcy. 

Kelly, C.B. Our judgment must be that the plaintiffs are 
entitled to keep the yerdict they hare obtained in the county 
court. This is an action of assumpsit broaght by a corporation, 
on a promise to them by the defendant to deliver up certain pre- 
mises in a state of repair; that promise being contained in an 
agreement for a demise, which was made by the defendant with 
the agents of the plaintiffs, and was signed by the plaintiffs' agents 
but not sealed with their common seal. The case is of importance, 
since from the statements contained in it it appears probable that> 
in the management of the very large estates held by the plaintiffs, 
there are many instances in which property has been let and occupied 
under agreements executed in the same informal way as the pre- 
sent; a matter the more to be regretted, as by 13 & 14 Vict. 
c. 94, proyision is expressly made for the management of these 
estates by a committee, with power to affix the corporate seal. 

It was contended, that the agreement not being under seal the cor- 
poration was not bound, and there was therefore no consideration for 
the promise, on which consequently no action could be maintained 
The defendant, howeyer, entered into possession and occupied till 
the expiration of the time stipulated for, and he afterwards con- 
tinued in occupation paying the same rent, which the plaintiffs 
accepted, until he left under a notice to quit in March, 1868. The 
question is whether, under the circumstances, a tenancy from year to 
year did not arise in the defendant^ and if this be so, then whether 
the stipulation as to repairs is one properly incident to a tenancy of 
that nature. Kow, unless an equitable obligation was imposed on 
the plaintiffs capable of being enforced against them, and unless 
such an equitable obligation can be a good consideration for the 
promise by the other party, there is no tenancy ; for a tenancy im* 
plies a contract binding on the landlord to let and the tenant to 

(1) Law Rep. 1 Ch. 84. 
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1869 take. But if Wood t. Taie (1) is well decided there may be a 

Eociwufl-" binding contract to let and to take constituting a yearly tenancy, 

"° momwm'^ where the instrument under which the original letting took place 

J^^^ was not under seal, and where, therefore, unless some equitable 
obligation were imposed constituting a consideration, no mutuality 
could exist In that case a corporation had executed a lease, but 
in an informal manner, and under it the tenant had entered into 
possession and occupied, and paid rent ; under those circumstances 
the Court of Common Pleas held, and I think rightly held, that 
though the lease was originally void, yet the tenant having occu- 
pied and paid rent, the corporation were entitled to distrain. Sir 
James Mansfield, C. J., says (2), ** The lease then being void in 
consequence of the blunder in the mode of its execution, is not 
the plaintiflF tenant from year to year ? And half a year's rent being 
now due, have not the corporation a right to distrain for that rent ? 
That appears to me to be the plain result of all the facts stated in 
the case." That case is therefore a clear authority to show that 
when the landlord is a corporation, and the corporation have not 
executed under their common seal the instrument of demise, and 
are therefore not bound by it, yet if they allow the tenant to enter 
into possession, and both parties act as if there were a binding 
tenancy, then although neither party can maintain an action on 
the instrument itself, yet an implied obligation on the landlord 
arises, to do everything that is to be found in the instrument pro- 
perly incidental to a tenancy from year to year, and a corre- 
sponding legal obligation on the tenant to pay the rent and perform 
such stipulations, incidental to that kind of tenancy, as the instru- 
ment purports to impose upon him. 

In the first place, therefore, I am of opinion that an equitable 
obUgation on one party will constitute a good consideration for a 
promise by the other, which will entitle the former to maintain an 
action at law against him. In the second place, that there is such 
an equitable obligation here is clearly proved by Sievens^ Hospital 
V. Dyas (3), where a corporation which had entered into an agree- 
ment not under seal to grant a lease, was allowed to maintain a 
bill for specific performance of the agreement; they were held 

(1) 2 B. ifc P. (N. B.) 247. (2) At page 256. 

(3) 16 Ir. Ch. 406. 
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entitled to a performance of the entire contract, which clearly 1869 
ahowg that an equitable obligation may be imposed on both parties, eoombiab- 
capable of being enforced by either of them, although one party "^^ Coumib^ 
is a corporation and the instrument is not under seal. On this 
ground there was in Wood y. Taie (1) an equitable obligation on 
the corporation, and that equitable obligation supported the impli- 
cation of a tenancy from year to year, and gave them a right to 
distrain for the rent, i.e., to pursue a legal and not merely an 
equitable remedy. The case of Mat/or of Stafford v. Tin (2) is 
to the same effect, and is an authority to show that where posses- 
sion and enjoyment has been had under a lease which was origin- 
ally void, yet an action may be maintained on an implied promise 
which arises on the whole transaction ; Best, C. J., there says, *' from 
the fact of occupation, a promise to pay will be implied ; although 
in an executory contract the plaintiff must rest his case upon an 
express promise." The learned judge then goes on, ^* where that is 
so (that is, where the contract remains executory), if one of the 
parties is not in a condition to enter into a promise, he cannot take 
advantage of a promise by the other, because there would be no 
mutuality in the contract ;" and if there were no mutuality here 
there would be no contract ; but there is mutuality, for as soon as 
the tenant entered upon the premises an equitable obligation was 
imposed on the plaintiffs to execute the lease, and that obligation 
is a consideration. Such an obligation supported the right to dis- 
train in Wood V. Tale (1), and it is equally good to support any 
stipulation on the part of the tenant which could be enforced in 
equity. The promise by the plaintiff, therefore, which was un- 
doubtedly made in fact, was founded on a good consideration, and 
can be legally enforced. 

Bbamwell, B. I am also of opinion that our judgment must 
be for the plaintiffs for the reasons I am about to give, and for no 
others. The question is whether the defendant is bound to repair. 
He was bound, if he was a yearly tenant to the plaintiffs at all, for 
in my opinion the term in question is one applicable to a yearly 
tenancy, and the parties have de facto agreed upon that term. 
The question therefore is reduced to this, whether under the cir- 

(1) 2 B. & P. (N. R.) 247. (2) 4 Bing. 75. 
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1869 cnmstances there could be a yearly tenancy between the parties; 

EoGLuufl-' ftJid this is decided by Wood v. Taie. (1) The Court there decided 

''"woSbm"^ that there was a good common law tenancy between the corpora- 

j>* _ tion as landlord and an individual as tenant, on common law con- 

siderations only, though without the seal of the corporation. On 

the authority of that case I give judgment for the plaintiffs. 

PiGOTT, B. I also think on the authority of Wood v. Tate (1) 
that the defendant was tenant to the plaintiffs, and therefore bound 
to repair. 

Cleasbt, B. I am of the same opinion. The only question is, 
whether there was a good consideration for the promise which the 
defendant undoubtedly made. Now the rule that governs this 
point is laid down in Arnold v. Mayor of Poole (2), where it 
is said, *' It was contended that all contracts to be binding mnst 
be mutual, and that therefore, when corporations may sue upon 
simple contracts^ it follows as a legal consequence they may also 
be sued. But we think the proposition as to the necessary 
mutuality of contracts was stated too broadly, and that it must 
be confined to cases where the want of mutuality would leave one 
party without a valid or available consideration for his promise." 
That is the principle on which we must decide this case ; and if 
we look at the facts here, we see that, although the corporation 
could not be sued, yet the tenant in possession was not left with- 
out a remedy, for the corporation could not have turned him out 
Wood V. Tate (1), where it was held that there was a tenancy 
from year to year although there was no demise under seal, was 
questioned by the counsel for the defendant on the authority of 
some later cases. But the question was set at rest by the judgment 
of Patteson, J., in Beverley v. Lincoln Qaa lAghi Company (3), 
where, referring to the observations of Lord Ellenborough in Dean 
and Chapter of Rochester v. Pierce (4), the learned judge says, 
" But> call it by whatever name we please, permission or demise 
it clearly binds the corporation ; the party occupying and paying 
rent under it acquires rights from the corporation, becomes their 

(1) 2 B. & P. (N. R) 247. (3) 6 Ad. & E. at p. 840. 

(2) 4 Man. & G. at p. 896. (4) 1 Gamp, at p. 467. 
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tenant from year to year, and can be ejected only by the same isco 
means as would be available for an individaal landlord." If then "ioouBLir 
the conditions in the demise under which the tenant is in posses* "^'^ ComnB. 
mon, operate m iiis favour or agamst the corpora1;;ion and bind »• 
them, he is clearly tenant from year to year, subject to the terms """ 
of the same demise, so &r as they are applicable to a yearly 
tenancy ; and that the term in question is so applicable is decided 
by numerous authorities. 

Judffmentfor (he jplaintiffs. 

Attorneys for plaintiffs: Jenninffs, White, & Buxton. 
, Attorney for defendant : Searth. 



[IN THE EXOHEQtTEB OHAMBEB.] May 11 

PARKES V. PBESCOTT and Anothbb. 

Libd — Ptttiioaiion — Dtdinction hettoeen CivU and Criminal Proceedings — 
LiabUity of PrincijKdfor Agenfs Acts — Evidence. 

' The defendant P. was chairman of, and the other defendant E. was present at, a 
meeting of a board of guardians on an occasion when there was a discussion concern- 
ing the plaintiff *s conduct, in the course of which defamatory statements concerning 
him were made. Reporters for the local press attended the meeting in the ordi- 
saiy discharge of their duty. The defendant K, during the proceedings, said *' he 
hoped the local press would take notice of this veiy scandalous case,** and requested 
the chairman to give an outline of it. The defendant P. complied, and in the 
course of his statement said, " I am glad gentlemen of the press are in the room, 
and I hope they will take notice of it" The defendant E. added, ** and so do I." 
The defendant P. further expressed a hope that publicity would be given to the 
matter. A correct but condensed summary of the proceedings, containing matter 
defamatory of the plaintiff, was afterwards inserted in two local newspapers. An 
action of libel was thereupon brought against the defendants. The declaration, 
to which the general issue was pleaded, charged them in two counts with publish- 
ing the reports in question, which were set out verbatim. The judge at the trial 
directed a verdict to be entered for the defendants, being of opinion that there waa 
no evidence for the jury of the publication by the defendants of the libels com- 
plained of. On the argument of a bill of exceptions tendered to this ruling :— 

Edd (by Keating, Montague Smith, and Hannen, JJ., Byles and Mellor, JJ., 
dissenting), a misdirection. 

By Montague Smith, Keating and Hannen, JJ. Where a man makes a 
request to another to publish defamatory matter, of which for the purpose he 
gives him a statement^ whether in full or in outline^ and the agent publishes 

Vou IV. Q 3 



170 COUBT OF EXOHEQUEB. [KB. 

1869 ^^^ matter, adhering to tlie sense and substance of it, althoDgk the langoage 

• be to some extent his own, the man making the request is liable to an action as 

PABm ^^ pnblishcr. 

FftBScorT. By Bjles, J. There ia a great difference between the authority which will 
make a man liable criminally for the acts of his agent, and that which will make 
him liable civilly. A principal is not civilly liable unless the agent*s authority be 
by the agent duly pursued, but the principal may be criminally liable though the 
agent have deviated veiy widely from his authority. 
Reg* y. Cooper (8 Q. B. 533), commented on. 

Declabatiok : Ist oount, that the defendants (Frederic Joseph 
Prescott and William Ellis) falsely and malicionsly caused to be 
printed and published of the plaintiff in a certain newspaper called 
the MarylAone Mercury^ the words following, '< At the last meeting 
of the guardians of this parish, a young woman named Mary Anne 
Parkes, daughter of Mr. J. J. Parkes, of 17, London Street, Pad- 
dington (meaning the plaintiff), was brought before the board 
and examined by them, she^having become an inmate of the work- 
house. After hearing her statements the guardians resolved that 
'admission to the workhouse having been granted to Mary Anne 
Parkes, the derk be directed to write to her father, of London 
Street (meaning the plaintiff), informing him that the guardians 
will require him to pay for his daughter's maintenance during 
her chargeability.' To-day the following letter was read by the 
derk irom the young woman's fietther (meaning the plaintiff) : 
'17, London Street, Paddington, February, 1868. H. Aveling, 
Esq. Sir, — ^£ beg to acknowledge yours of the 7th, and say that 
I am glad to hear my daughter is safe, and I will call and see 
you relative. I am, Sir, your obedient servant, J. J. Parkes.' The 
chairman (meaning the chairman of the said board, and the de- 
fendant Frederick Joseph Prescott) said that considering the cir- 
cumstances under which the young woman (she was twenty-two 
years of age) came into the house, the coolness displayed by the 
father (meaning the plaintiff) was something incredible. Mr. Ellis 
(meaning the defendant William Ellis) hoped the local press 
would take notice of this very scandalous case, and requested the 
chairman to give an outline of it This was done by several 
members of the board, the following being the chief facts. The 
young woman it appears is of rather weak intellect, and had been 
residing with a relative at Brighton. She arrived in London in 
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coDseqnenoe of something \vbich she had heard, and went to her 1869 
&ther'8 (meaning the plaintiff's) house, but was told by the servant p^^bb 
she could not admit her. The fiither (meaning the plaintiflf) being p^^J^ 
out, the girl went away and came back after his arriyal, and again 
asked admission. This was most rudely and offensively refused, 
and she was told she might go where she liked. She consequently 
sought admission into the workhouse, which was granted her. The 
chairman said that the girl had told the board some other state- 
ments as to the offensive and cruel mode in which her father had 
told her to take herself off, but these he would not now repeat. A 
member of the board said the girl had stated that her father (mean- 
ing the plaintiff) said she was now old enough to get her living. 
The chairman remarked that the man (meaning the plaintiff) evi- 
dently wished to avoid paying for his daughter's maintenance, and 
suggested that legal proceedings should be adopted in case of his 
further refusal to pay. The chairman's suggestion was adopted, 
the whole board agreeing in stating that Mr. Parkes's conduct was 
' most disgraceful, and deserved exposure,' " whereby the plaintiff's 
credit and reputation were injured, &c. 

2nd count) that the defendants falsely and maliciously caused to 
be printed and published of the plaintiff in a certain newspaper 
called the Paddington Times, the words following, ^ Among other 
minutes of the board (meaning the Faddington Soard of Guar- 
dians) the clerk read one relative to the admission into the work- 
house of Mary Ann. Parkes^ aged twenty-two years, the daughter 
of J. J. Parkes (meaning the plaintiff), a gas engineer in a large 
way of business at No. 17, London Street, Paddington. The 
minute in question was one instructing the derk to write to 
Mr. Parkes (meaning the plaintiff), informing him the guardians 
will require him to pay for bis daughter's maintenance during the 
time she is chargeable to the parish. The answer to this letter is 
as follows : * 17, London Street, Paddington, Feb. 7, 1868. Sir,— 
I beg to acknowledge yours of the 7th insi, and say I am glad to 
hear my daughter is safe, and I will call and see you relative. I 
am, Sir, your obedient servant^ J. J. Parkes. To H. AveUng, Esq.' 
Mr. Wyatt (meaning one of the said guardians) asked if the young 
woman had misconducted herself in any way, and also whether her 
father (meaning the plaintiff) had actually turned her out of doors. 

Q 2 3 
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1869 The chairman (meaning the chairman of the said boards and the 
-PABKEB defendant Frederick Joseph Prescott) said he believed the young 
PrJoott "^0^^^ ^^ ^0* go* * ^^U strong intellect. She was present at 
the last meeting of the board, and there stated that a short time 
ago she was living at Brighton, and returned from there in conse- 
quence of a letter which she had received from her father (meaning 
the plaintiff). On arriving in London she naturally expected that 
some one would meet her at the station, but her anticipations were 
not realized, and when she presented herself at her iather's (mean- 
ing the plaintiff) house, the servant told her she had strict injunc- 
tions from her master (meaning the plaintiff) not to admit her, 
adding that Mr. Parkes (meaning the plaintiff) was not then at 
home. The young woman went a second time, and was refused 
admittance in a like manner. Mr. Wyatt (meaning the said 
guardian) said if the allegations were true, then Mr. Parkes (mean- 
ing the plaintiff) was nothing but a brute. The chairman quite 
concurred in this, and hoped publicity would be given to the 
matter. Mr. Gosslet, senior (meaning one of the said guardians), 
said it was no use parleying with such a man. The best way would 
be to at once summon him before a police magistrate. Mr. Ohew 
(meaning one of the said guardians) said that one of his daughters 
and a sister of Mary Ann Parkes were teachers at the Craven Hill 
Chapel Sunday-schools, and on hearing of this occurrence he in- 
cited the sister to his house. When she came he questioned her 
upon the subject, and she told him her father (meaning the plain- 
tiff) was anything but a good man, and that her stepmother was 
not to blame for their many domestic troubles. There was nothing 
whatever against the character of Mary Anne Parkes to justify her 
father ^(meaning the plaintiff) in turning her out of doors. Mr. 
Todd (meaning one of the said guardians) said the unfortunate 
young woman would have had to walk the streets all night had it 
not been for the kindness of Mr. Sullivan, who furnished her with 
an asylum in his own house. Some further conversation took 
place upon the subject, after which it was resolved to warn Mr. 
Parkes (meaning the plaintiff) that if he did not pay for the whole 
of his daughter's maintenance he should be proceeded against in 
the police court," whereby, &c. 
Plea: Not guilty. Issue. 
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The cause lyas tried before Martin^ B., at the Middlesex sittings 1869 
after Trinity Term, 1868, when the reporters for the Marylehone p^,^,^ 
Mercury and Paddington Times were the only witnesses called. *• 
It appeared that they had been present at the meeting in the ordi- 
nary discharge of their duty. They proved the substantial accu- 
racy of the reports which were published by the papers they 
respectively represented, and which contained the libels in the 
first and second counts complained of, and one of them stated that 
he told the editor of his paper what the defendants had said 
before the publication. The reports were prepared from notes 
taken in the room. During the discussion the defendant Ellis 
said, ''He hoped the local press would take notice of this very 
scandalous case," and requested the defendant Prescott^ who was 
in the chair, to give an outline of it This Prescott did accord- 
ingly, and in the course of his statement remarked, '' I am glad 
gentlemen of the press are in the room, and I hope they will take 
notice of it^" upon which the defendant Ellis added, '' and so do 
L" The defendant Prescott also said he hoped publicity would be 
given to the matter. 

It was objected by the defendants' counsel that there was no 
evidence of the* publication of the alleged libels, and the learned 
judge being of that opinion, directed the verdict to be entered 
for the' defendants. 

To this direction the plaintiff's counsel excepted in the follow- 
ing terms: — ''That the learned judge should not have directed 
the jury that there was no evidence to go to them, and should 
have directed the jury that there was evidence for them that the 
defendants intended defamatory statements should be published of 
the plaintiff, and that the libels which appeared were what the 
defendants meant should be published." 

Feb. 9. Oifard, Q.O. {J. C. Maihew with him), for the plaintiff. 
There was evidence of publication. In Starkie on Libel, 2nd ed. 
vol. ii., p. 225, the rule of law is thus stated : — " All who are in any 
degree accessory to the publication of a libel, and by any means 
whatever conduce to the publication, are to be considered as prin- 
cipals in the act of publication : thus if one surest illegal matter 
in order that another may write or print it, and that a third may 
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1889 publish it^ all are equally amenable for the act of publication when 
Yj^xaa it 1^^ b^^n so effected." Now here there was a dear invitation by 
p_J^^y^, the defendants to the reporters to take down defianiatory matter in 
order to its being published. 

[Byles, J. You must go to the length of contending that there 
was eyidence of the defendants having intended the publication of 
the particular libels alleged in the first and second counts.] 

It is not necessary to show an authority to publish each state- 
ment separately. 

[Byles, J. The old rule was that the difference of a word 
between the libel alleged in a declaration and that proved at the 
trials would have been a &tal variance. That is not so now, but 
still the evidence must establish an authority to publish the very 
words complained of. 

Mellob, J. It is one thing to authorize the publication of a 
definite defamatory statement, and another to express a hope in 
general terms that the press would take notice of the subject.] 

The jury might possibly have found without impropriety that 
the publication was not proved. It is sufficient at present to shew 
that there was some evidence which ought to have been left to 
them. ' In Bep. v. Cooper (1), the defendant asked the editor of a 
newspaper " to shew E. up/' and communicated to him a libellous 
story about E., which the editor afterwards repeated to a reporter 
for the paper, and this story was substantially what was published. 
It was held that on this evidence the jury might find that the 
defendant authorized the publication of the particular libel which 
appeared. 

[Btles, J. In that case the defendant subsequently recognized 
and approved of the article in its printed form ; and two at least 
of the judges in the Court of Queen's Bench base their decision on 
this circumstance.] 

It must be conceded that some identification between the matter 
published and that suggested must be given. But here the re- 
porters say the reports are accurate, and that is, in the absence 
of evidence to the contrary, sufficient : Adams v. Kdly. (2) 

Philbriehf for the defendants. There was no evidence of autho- 
rity haviag been given by the defendants to publish the particular 
(1) 8 Q. B. 633. (2) By. & MooJ. 157. 
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libel. The reporters were there in the ordinary discharge of their ^^^ 
duty, and in any event would have published this summary. In Pabxm] 
order to make the defendants liable, the plaintiff must shew that VmKxnr. * 
the reporters were their agents to publish the very words of the 
defamatory matter, but the evidence amounts to no more than the 
expression of a hope on their part that the press might take notice 
of the subject; and this could have been effectually done without 
publishing anything libellous. [He cited Earding v. Greene. (1)] 

Qiffardy Q.O.y in reply. The defendants authorized the publica- 
tion both by conduct and by language, and on the principle of Beg. 
V. Cooper (2), must be held responsible for the language used by 
the reporters. It is true that in that case there was a subsequent 
approval of the article as it had appeared in the newspaper, but 
the decision is distinctly based also on the ground of the previous 
authority to publish given by the defendant 

[Keating, J., remarked that Beg. v. Cooper (2) was an indict- 
ment, and possibly, therefore, governed by different considerations 
from the present case. 

Btles, J. There is this distinction to be made between civil 
and criminal proceedings. In the former, a principal is only liable 
for acts done by his agent within the scope of his authority; but 
in the latter, the principal who instructs an agent to do something 
illegal which may be injurious to another, cannot qualify the wrong. 

Mellob, J. I find it laid down in Starkie on Libel, 2nd ed., 
vol. ii., p. 239, that ''every person who maliciously lends his aid to 
the construction of a libel, subsequently published, or who con- 
tributes to the publication of one already made, with a knowledge 
of its contents, is indictable as a principal for the whole mischief 
produced."] 

It is difficult to see why the same facts which constitute evi- 
dence of publication on an indictment should not also constitute 
«ach evidence in an action. 

Cur. adv. vuU. 

May 14. The following judgments were delivered : — 

Montague Smith, J. This is an action of libel, and came before 
the court upon a bill of exceptions to a direction given by Baron 
(1) 1 Moore, 477. (2) 8 Q. B. 633. 



176 COUBT OP EXCHEQUEB. [L. B, 

1809 Martin to the jory on the trial of the canse^ directing them to find 
^Pabus for the defendants, on the ground that there was not sufficient eyi* 
p^^^^yj^ dence for their consideration of the publication of the libels. 

The libels complained of were reports of certain proceedings at 
a meeting of the board of guardians for the parish of St. Mary-l^ 
bone, which were published in some local newspapers. It appeared 
in evidence that at this meeting a discussion took place respecting 
the conduct of the plaintiff towards his daughter, who was then an 
inmate of the workhouse, and the history of the case, as stated at 
the meeting, in the absence (be it observed) of the plaintiff, and 
the remarks made upon it, were of a highly defamatory nature ; 
indeed, the story was spoken of by one of the defendants at ih& 
meeting as a very scandalous case with reference to the conduct of 
the plaintiff. 

The defendant Prescott was chairman of the meeting, and Ellis,, 
the other defendant, was also present, taking part in the proceed- 
ings. Beporters of local newspapers, in which the libels appeared,, 
attended the meeting. The following evidence was given to 
epnnect the defendants with the publication. The defendant 
Ellis said he hoped the local press would take notice of this very 
scandalous case, and requested the chairman to give an auUins of 
it This was done by several members of the board, and the chief 
p facts were then taken down by the reporters. The defendant 

Prescott also said, in the course of his statement, relative to the 
case : — ** I am glad gentlemen of the press are in the room, and I 
hope they will take notice of it." On which the other defendant 
Ellis said, ''and so do I." The defendant Prescott also said he 
hoped publicity would be given to the matter. It was proved by 
the reporters that the reports published were a correct summary of 
what took place, and one of the reporters stated that he had told 
the editor of the paper what the defendants had said before the 
publication. 

It was contended in support of the direction that the words used 
by the defendants did not amount to a request to the reporters to 
publish the proceedings, but were merely the expression of a wish 
or hope that they would do so, nor to an authority to publish the 
particular reports in the words in which they in fact appeared, and 
that there was no evidence to go to the jury. 
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But upon consideration of the circumstances of this case, I think I8e9 
there was evidence for the jury on the two questions which ought pabxbb 
to have heen submitted, viz. : — ^First, of a request to publish the Yamovrr, 
proceedings of the meeting relating to the plaintiffs conduct, and 
second, that the reports contained a correct account of the pro- 
ceedings as the defendants meant it should appear. There was 
evidence that the defendant Ellis not only said he hoped the local 
press would take notice of the case — ^but that he requested the 
other defendant Prescott to give an outline of it. For what pur- 
pose ? Obviously for the very purpose of having the outUne so 
given taken down by the reporters and published in the news- 
papers. It was further proved that, in pursuance of this request, 
the outline was given, and the chief facts taken down by the re- 
porters, and afterwards put into a report. It seems to me that 
these &ct8 afford evidence fit, at all events, to be laid before the 
jury, of a request to the reporters to publish an outline or summary 
of the proceedings, and, taken with the rest of the evidence, to 
publish their report in such a way as to shew the conduct of the 
plaintiff to have been disgraceful; for a disclosure to the local 
public of what was called the plaintiffs disgraceful conduct was 
the avowed object of the request made by the defendants to the 
reporters. There was also the dear evidence of the reporters, if 
the jury had believed it, that the reports were, in substance, 
correct. 

I agree with the learned counsel for the defendants, that loose 
expressions of a mere wish or hope that proceedings should be 
published would not be suflSdent to fix liability on the defend- 
ants in cases like the present. I think the words must be of such 
a kind, and used in such a manner, as to satisfy the jury that 
they amounted to, and were in fact, a request to publish. If the 
words do amount to such a request, and the publication be made in 
pursuance of it by the persons to whom it was addressed, then it 
seems to me the persons making such request would be responsible 
for the libellous matter so published. Whether the libellous 
matter published is in pursuance of, and in accordance with, the 
request, or a departure from it, and so unauthorized, would be a 
questicm to be considered on the circumstances of the particular 
case. 



178 OOUBT OF EXOHEQUEB. [L. B. 



It is, of cooise, plain that if a man gives a copy of his speech 
Pabxxs to another to publish, he is answerable as a publisher. It cannot 
-BBmxm. ^ contended that he would not be equally answerable if he desired 
a reporter to take down his speech as he delivered it, and to pub- 
lish it Then, can it make any difference in his Lability that he 
requests the reporter, instead of publishing the whole speech, to 
make and publish an outline or summary of it ? Surely, in reason 
and principle, there can be none where the request is acted on, and 
a correct outline or summary made and published. 

It was strongly urged for the defendants, that they could not be 
liable unless they authorized the libel in the very words in which 
it was published. If this argument is correct^ then it must follow 
that a man could never be liable when he desired another to make 
and publish an outline or summary of a speech or writing, because 
such an outline or summary necessitates condensation and conse- 
quent alteration of language. 

But the argument cannot, as it seems to me, be correct. The 
man who requests another to make and publish an outline or 
summary of a speech, writing, or proceedings, must know that 
the words will be to some extent those of him who makes such 
summary or outline ; and he must, therefore, be taken to consti- 
tute him an agent for the purpose, and be answerable for the 
result^ subject always to the question whether the authority has 
been really followed. If this be not so, a man might become a 
libeller with impunity. Again, if the very words of the libel, and 
not its substance, are in these cases to be regarded, a man who gives 
the manuscript of a libel to an agent to print and publish would 
not be answerable, if by accident or negligence there were variations 
in some of the words, although not in the substance, of the libel. 

There are few decided cases in point, but those to which we were 
referred are in accordance with the principles on which I think 
there is evidence of the defendants' liability. 

In Adams v. KeOy (1) the defendant orally communicated to the 
reporter of the Observer newspaper a defieanatory story respecting 
the plaintiff, which he said would make a good case for a newspaper. 
The reporter took down iu writing what the defendant said, and 
what he so took down was, with some slight alterations made by 
. (1) Ry. & Mood. 167. 
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tlie editor, not affecting the sense, publishoii. Lord Tenterden 1869 
told the jury that ** what the reporter published in consequence of Pawt— 
what passed with the defendant may be considered as published by ^smixm. 
the defendant^** and the plaintiff had a verdict In this case the 
libel had been in some degree altered, and the very words of the 
defendant were not used, but the sense was preserved, and that 
was sufficient to fix the defendant 

In the case of Bep. y. Cooper (1) the facts were not unlike those 
in the present*case. The defendant asked the reporter of a news- 
paper to "shew up** the prosecutor, and narrated to him a de» 
{amatory story, which it appeared the reporter had before heard. 
In that case there was no doubt eyidence, which does not exist here^ 
that the defendant had approved of the libel after it was published, 
by saying that he had seen it and liked it very much ; and that 
circumstance was relied on by Coleridge, J., as the ground of his 
decision. Lord Denman, C. J., however, in giving judgment in that 
case, says (2) : '^ If a man request another generally to write a 
libel, he must be answerable for any libel written in pursuance of 
his request. He contributes to a misdemeanour, and is therefore 
responsible as a principal. He takes his chance of what is to be 
published." This is a principle laiger than is necessary for the 
decision of this case, for here there is evidence that the libel is a 
correct account of the proceedings which the defendants requested 
to be published. 

In the result I come to the conclusion, that on principle it is 
correct to hold that where a man makes a request to another to 
publish defamatory matter, of which, for the purpose, he gives him 
a statement, whether in full or in outline, and the agent publishes 
that matter, adhering to the sense and substance of it, although 
the language be to some extent his own, the man making the 
request is liable to an action as the publisher. If the law were 
otherwise, it would in many cases throw a shield over those who 
are the real authors of libels, and who seek to defisime others under 
what would then be the safe shelter of intermediate agents. I 
make this observation only with reference to the general conse- 
quences which would result from the arguments relied on to sustain 
the defendants' contention. 

(1) 8 Q. B. 533. (2) 8 Q. B. at p. 536. 
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Pbbsooit. 



With regard to this particular case, it is enough to say, that in 
P^wTM my opinion there was evidence which ought to have been left to 
the jury, and that, consequently, there should be a venire de novo. 
My learned Brothers Keating and Hannen concur in this judg- 
ment. 

Byles, J. This is a case involving principles of great import- 
ance and daily application. I therefore much regret the division 
of opinion between the members of the Court. It is an action 
for a libel. The declaration alleges that the two defendants caused 
to be published in a newspaper the words foHowinff: — (It then sets 
out in two counts several passages of a long newspaper report of a 
parish meeting containing various defamatory charges against the 
plaintiff.) 

No evidence was given of any direction by the defendants to 
publish the precise words set out in the declaration, or indeed to 
publish any particular part of the libel either as set out in the 
declaration or as laid in extenso before the jury. The only direct 
evidence to charge the defendants with the libel was this, that 
they said they hoped the press would take notice of the case, and 
that publicity would be given to it. By comparing the parol evi- 
dence with the libel itself, it may be collected that one of the 
defendants said he hoped the chairman would give an outline of 
the proceedings. It did not appear that the defendants had ever 
made or seen any outline or had afterwards approved of the libel, 
or even seen it. 

I very much doubt whether the expression of a hope that the 
press would take notice of the case, or give publicity to it, or that 
the chairman would give an outline of the proceedings, amounts 
to an authority to publish in a newspaper defamatory and unjusti- 
fiable matter spoken at a meeting. Suppose reporters are engaged 
to report at a public meeting, is any one who requests or assents 
to their services liable to an action of libel for a report in a news- 
paper, not only of what may have been said by himself, but of 
what may have been said by other speakers, and reported in the 
newspapers accordingly ? But before we arrive at the solution of 
this novel and most imx)ortant question, the common law inter- 
poses a technical difficulty. 
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It is not sofficiest at the common law that expressions equivalent 1869 
to those set out in the dedaration were written and published by Tabek 
defendant ; the libel must be proved as laid. It was at one time j^^mxyn 
thought that the plaintiff need only prove the substance of a libel ; 
but that doctrine was overruled in Lord Mansfield's time (see Bex 
y J Berry) (1), and it is now clear law that the words of a libel must 
be set out in the declaration, and must be proved as laid. A variance 
is fatal. It is true a variance is now amendable ; but no amend- 
ment was here asked for or made, or could be made so as to cure 
the objection, that the evidence does not shew what particular 
&cts or what particular def&matory expressions were or were not 
authorized by the defendants. And this is not an objection of form, 
but of substance ; among other reasons, for this, that the sting of 
a libel may be sheathed in the particular instances of misconduct 
imputed in the libel, or evein in the particular expressions used. 
Take the case of oral slander — an extreme case, it is true, but ex- 
treme cases test principles ; suppose A. in general terms, without 
specifying any particular accusation, should desire B. to defame 
C, and B. accordingly speaks and publishes the words '' C. is a 
murderer," can A. be sued in an action wherein the declaration 
should allege that he spoke and published the words ^' C. is a 
murderer " ? But it does not follow that C. has no remedy against 
A It may weU be that A. in the case supposed would be liable 
to a special action on the case at the suit of C. for inciting B. to 
defame C, and I see no reason why the originator of a libel may 
not be reached in the same manner. 

The counsel for the plaintiff were, therefore, in the argument 
before us asked by me for authorities to prove that a man could 
be liable in a civil action for a particular libel, the words of which 
he had neither written nor dictated, nor spoken beforehand, nor 
himself published nor assented to afterwards. 

Two cases only have been brought under our notice, Adams v. 
Kelly (2), and Beg. v. Cooper. (3) But in Adame v. KeUy precise 
instructions were given and taken down in writing for the insertion 
of the particular defamatory expressions used in a particular news- 
paper, the Observer, and Lord Tenterden insisted on those precise 

(1) 4 T. R. 217. (2) Ry. & Mood. 167. 

(3) 8 Q. B. 533. 
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I8€i instructions being laid before the jury. The only other ease cited 
P^BKxs '^^^^ ^ criminal case, Begi. y. Cooper. (1) But in that case it was 
p^^J^j^y^ shewn that after the libellous article came out the defendant had 
seen it, and had expressed his approbation of it That case was, 
moreoYcr, a criminal case. It was an indictment for a libel ; and 
there is a great distinction between the authority which will make 
a man liable criminally and the authority which will make him 
liable civilly. 

A principal is not ciyilly liable for the acts of hffi agent» unless 
the agent's authority be by tiie agent duly pursued ; but the prin- 
cipal may be criminally liable though the agent have deyiated 
very widely from his authority, or, as Lord Bacon puts it (Bacon's 
Maxims, 16), ^'Lawful authority is to receive a strict interpreta- 
tion, unlawful authority a wide and extended interpretation. Man- 
data licita recipiunt strictam iuterpretationem, sed illicita latam 
et extensam." Lord Bacon proceeds to comment on this maxim, 
and says : ** In committing of lawful authority to another a party 
may* limit it as strictly as it pleaseth him ; and if the party au- 
thorized doe transgress his authority, though it be but in cir- 
cumstance expressed, yet it shall be void in the whole act. But 
when a man is author and monitor to another to commit an un- 
lawM act, then he shall not excuse himself by circmnstances not 
pursued." This distinction Lord Bacon proceeds to illustrate by 
examples. Thus he says: ''If a man command J. S. to kill 
J. D. on Shooter's Hill, and he doth it on Gad's HiU, or to kill 
J. D. by poison, and he doth it by violence, in these cases, notwith- 
standing the fact be not executed, yet he is accessory neverthe- 
less." And he goes on to shew that a man cannot impose a con- 
dition on an unlawful act. '' As if a man bid J. S. to steal in a 
house, and especially restrain him from so doing except when he 
can get in without breaking; but J. S. breaks into the house, and 
steals, yet the principal is accessory to the burglary ; '' for," says 
Lord Bacon, ^ a man cannot condition with an unlawful act, but 
he must at his peril take heed how he putteth himself into another 
man's hands." It is true that a libel is a criminal act, but in this 
case the plaintiff does not proceed for the criminal act, but for the 
civil injury. Beading the case of Beg. v. Cooper (1) with the light 

(1) 8 Q. B. 533. 
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of this distinction between ciyil and criminal proceedings, which 18G9 
distinction is clear law and sonnd sense, it may well be that when Vaskmb 
a defendant tells the editor of a newspaper, as he did i^ that case, pbsmott 
to ^ shew another up," and the editor of the newspaper does so in 
gross terms, unauthorized and not intended by the defendant, the 
latter may, nevertheless, be criminally liable, though he might not 
be civilly liable. 

Besides, in misdemeanours although all who procure, abet, assist, 
or assent are principal misdemeanants, yet the judge may apportion 
and restrain the punishment to the real demerits of each delin- 
quent. But in a civil action the object is damages, which cannot 
be apportioned among the defendants. But all who remain on the 
record must be liable for the whole amount, and neither of the 
defendants in this action are liable except for what both authorized. 

These considerations lead me to the conclusion that the learned 
judge was right in directing the jury to find a verdict for the 
defendants. 

Mbllob, J. (1) The question in this case arose on a biU of ex- 
ceptions to the ruling of Baron Martin on the trial of an action of 
libel, brought by the plaintiff against the defendants for falsely 
and maliciously causing to be printed and published certain libels 
in newspapers called the Borough of Marylebone Mercury , and the 
Paddififfton Times, of and concerning the plaintiff. 

The plea was not guilty. The libels in question consisted of 
reports of what took place at a meeting of the board of guardians 
of the parish of Marylebone, respecting the case of a girl named 
Mary Ann Parkes, the daughter of the plaintiff, and of the ob- 
servation of various members of the board at such meeting relating 
thereto. 

The libel complained of was furnished to the newspapers in 
question by reporters, who were accidentally present in the course 
of their duty and who reported the proceedings, as articles of 
news, to the respective newspapers. It was not alleged that the 
report was approved or seen by the defendants. It was proved 
that the defendant Prescott was in the chair at the meeting; and 
that Ellis, the other defendant^ was present. The report in question 

(1) This judgment wu read by Hannen, J. 
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1869 was a summary of what took place at such meeting. The defend- 
Fabkis ant Ellis, in the course of the discussion, said he hoped ** the local 
Pbkcott. P^^^^ would take notice of this very scandalous case/' and requested 
the other defendant Presoott to give an outline of it. The defend- 
ant Presoott^ in the course of a statement to the guardians of the 
case, said, ^'I am glad gentlemen of the press are in the room, 
and I hope they will take notice of it,** upon which the other 
defendant Ellis said, ^'and so do I,*' and further the defendant 
Prescott said he hoped ^ publicity would be given to the case.'' 
The counsel for the plaintiff having proved that the libels in 
question contained a correct summary of the proceedings by call- 
ing the two reporters, stated that he had no further evidence to 
offer in support of the defendants' liability ; whereupon the counsel 
on the part of the defendants insisted thai, in the absence of 
further evidence, *' there was not sufficient evidence to go to the 
jury in support of the issue above joined." 

Baron Martin thereupon declared his opinion to the jury that 
the several matters so given in evidence were not sufficient evi- 
dence to go to them, and directed them to find a verdict for the 
defendants. Upon the question thus raised upon the bill of excep- 
tions for our determination, I am of opinion that Baron Martin 
rightly directed the jury to find a verdict for the defendants. 

It is to be observed that the two reporters were not taken to the 
meeting of the board of guardians] by the defendants, but were 
present there in the course of their duty to report matters of 
interest to the inhabitants of the district in which the newspapers 
in question circulated. They exercised their own discretion as to 
what they would report^ and they proved that each report in 
question contained a summary only of the proceedings and observa- 
tions of the various guardians present. Neither summary was 
seen by either of the defendants, who were entirely ignorant of the 
mode in which the reporters might, in their discretion, deal with 
the proceedings and observations made at the meeting. It appeals 
to me that it would be most pregnant with mischief^ if every 
speaker at a meeting, at which reporters for the public press may 
be present, could be made responsible by indictment or action for 
what reporters chose in their discretion to report in a summary of 
the proceedings, because he happened to say that he hoped that the 
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press would take notice of the case, or would give publicity to the 1869 
matter, or any similar expression. In spoken slander the defend- vaiiwwm 
ant is only liable for his own expressions ; but if the plaintiff should p^s^^oxr 
succeed in this action, it would tend to confound the well-settled 
distinction between oral slander and libel, and would make a man 
responsible not for his own expressions only, but for all the 
obserrations made by any other person who might be present at 
such meeting. I think that, in order to make a man responsible 
for a report printed and published by a thiid person, it ought to be 
shewn that he had seen or heard or dictated the report itself, or 
approved of the libellous statements therein. 

There are but few cases which bear upon this subject, and the 
one mainly relied upon, by the counsel for the plaintiff, was Beg. r* 
Cooper (1), in which Lord Denman, G. J., is reported to haye said 
that (2), ^' if a man request another, generally, to write a libel, 
he must be answerable for any libel written in pursuance of 
his request ; he contributes to a misdemeanour, and is therefore re* 
sponsible as a principal." It is to be observed that Wightman, J., 
who tried the case, and Coleridge, J., placed their judgments on the 
special circumstances of the particular case, and indirectly declined 
to approve the large proposition asserted by Lord Denman. Cole- 
ridge, J., said (3), *' I agree on a very short ground. The question 
i8, whether there be evidence that the defendant approved of this, 
not a, libel." And again, ^^ I do not put the argument beyond 
this, that materials are furnished. Then complaint is made 
that the expected publication does not appear; that perhaps may 
not cany the proof much fetrther. But when it does appear the 
defendant gives judgment against himself by approving of it.'* 
And Wightman, J., said (3), *^ It appeared to me proper to be 
left to them whether on the evidence they believed that this libel 
was what the defendant meant to be published. It would be very 
dangerous to allow a man to direct a libel to be published on a par- 
ticular subject, and after he has approved of what is published, to 
defend himself on the groimd that something has been added to his 
original communication." In that case the evidence shewed that 
the defendant had expressed to the editor of the newspaper his 

(1) 8 Q. K 583. (2) 8 Q. B. at p. 586. 

(3) 8 Q. B. at p. 587. 
Vou IV. R 3 
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1869 desire that he woiild '^ shew up " the prosecutor, and then told him 
Favemb the story, and after the interview, when the libel appeared, the 
PggJ^^ defendant told the editor that he had seen it and ** liked it very 
much." 

The foM^ts of that case are entirely different from the present, 
and it certainly cannot be said to be an authority in fayour of the 
plaintiff in this case, except so far as the obiter dictum of Lord 
Denman is concerned, and that appears to have arisen out of the 
argument as applied to the particular fkcts of that case. The 
case of Adams y. Kelly (1), also cited for the plaintiff, does not 
really maintain the contention of the counsel for the plaintiff. 
In that case the editor of a newspaper had published with slight 
alterations, not affecting the sense, a written statement from his 
reporter, the contents of which had been communicated to him by 
the defendant for the purpose of such publication, and under 
such circumstances it was rightly held that the defendant would 
be liable. These cases, when the facts of them are carefully 
considered, fall far short of the proposition of the counsel for the 
plaintiff in the present case. 

I think that, in order to support the allegation that the defend- 
ants caused to be printed and published the libels set out in the 
declaration, there ought to haye been evidence of a communication, 
either verbal or written, of the entire substance of the libel to tht? 
reporter, as the libel to be published, or that either before or after 
the publication thereof, the defendants sought to be charged, saw and 
approved of the particular libel ; and that, inasmuch as in the pre- 
sent case, the expressions used only indicate a wish that gentlemen 
of the press present would notice the ease, or call attention to it^ 
or give publicity thereto, leaving the mode and manner to the 
absolute discretion of the reporters, I am of opinion that my 
Brother Martin was justified in holding the evidence not to be suf- 
ficient to be submitted to the jury in support of the issue joined 
upon the pleadings. 

Venire de novo. 

Attorneys for plaintiff: Femberton & Beevee. 
[ Attorneys for defendants : Boche db Oover* 

(1) By. Sc Mood. 167. 
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COURTAULD v. LEGH, Uea 

Praetiee-^Error-^Case staUd ly ArhUrator. Maye, 

An arbitrator to whom a cause was referred, was required by the order of re- 
ference to state a case^for the opinion of the Court of Exchequer, at the roquest 
of either party ; he stated'a case accordingly, which was heard and decided by the 
Court:— 

JBdd^ that this deeision was not a judgment on which error could be brought 

Gumm V. Fowler (2 E. & B. 890 ; 29 L. J. (Q. B.) 189), followed. 

BuLE to set aside an order of Mellor, J., oonfirming an order of 
the Master, by which the defendant's proceedings in error in this 
cause were set aside. 

By an order of reference, which was made by consent, this oanse 
was referred to an arbitrator, and it was ordered that the arbitrator 
^ shall, if required by either of the said parties, state a special case 
for the opinion of the Coart of Exchequer of Pleas, and judgment 
shall be entered according to the opinion of the said Court ;" and 
farther, that ^ neither the plaintiff nor the defendant shall bring 
or prosecute any action or suit at law or in equity against the said 
arbitrator, or bring any writ of error, or prefer any bill in equity 
against each other, of and concerning the matters so as afcNresaid 
referred." 

The arbitrator having stated a case accordingly, and judgment 
having been given thereon for the plaintiff (1), the case went back 
to the arbitrator to make his award. The award not having been 
yet made, the defendant brought error. 

Oarffh Q'O.^ and Thm^ers shewed cause. This is not a special 
case within s. 32 of the Common Law Procedure Act, 1854 (17 & 
18 Yict. c 125) ; no final judgment has been given, but the whole 
is still under the hands of the arbitrator ; therefore no error can 
be brought. Moreover, the words of the order of reference take 
away the right to bring error. 

Toe Coubt called on 

Pollock, Q.C7., and Thrupp, to support the rule. The case is 
within the words of the 32nd section. In Chimm v. Fau^ (2) it 

(1) Ante, p. 126, (2) 2 E. A; E. 890 ; .29 L. J. (Q.B.) 18a 

R 2 3 
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1869 was held that error could not be brought npon a case stated by an 
CoDBTAULD arbitrator to whom a cause had been referred; but the circum- 
jj^ stances of that case differed from the present. Here the questions 
of law and fact are separated by the order of reference ; the arbi- 
trator is bound at the request of either party to state a case, and 
he must make his award in accordance wiUi the judgment pro- 
nounced. 

Kelly, C.B. This rule must be discharged. The parties have 
referred the cause to an arbitrator, whose award is, as is manifest 
upon looking at the order of reference, to be final and condusiye 
between them. Incidentally, however, to the power thus given 
him, he is empowered, and indeed compelled, at the request of 
either party, to state a case for the opinion of this Court. He has 
done so^ and the Court have delivered their opinion, but that 
opinion is not, properly speaking, a judgment of the Court. An 
infallible criterion is, to consider whether, upon that special case^ 
judgment could be entered up and execution issued. It is dear 
that it could not The action, which is for infringing an alleged 
right of property, is referred to the arbitrator, who is to determine 
whether the plaintiff is entitled to maintain it» and what damages^ 
if any, he is entitled to recover. (1) Both these are questions for 
the arbitrator, and he has not pronounced his decision upon either. 
The Court had only to determine the particular question submitted 
to them, and this determination is ancillary to further proceedings 
before the arbitrator, who is ultimately to make a final determini^ 
tion on the whole matter, (md who may make his award in £Eivour 
of either the one party or the other. The judgment of the Court 
is therefore only an intermediate step in the proceedings, without 
any of the form or effect of a true judgment, and is, therefore^ 
not a proceeding upon which error can be brought. 

Mabtin, B. I am of the same opinion. This is not a spedal 
case within the meaning of the 32nd section ; and the case of 
Qv/mm V. Fowler (2) shews that to be so. It is a mere step in the 
arbitration, and the ultimate judgment in the cause is to be entered 
as the arbitrator may think fit. 

(1) See ante, p. 126. (2) 2 E. & E. 890 ;. 29 L. J. (Q.B,) 189. 
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Bramwell, B. I am of the same opinion, upon the ground that iae9 
no final judgment has been entered up, and that till this is done, oooiril^ 
proceedings in error cannot be taken. It is a fact clear beyond all *• 
controversy, and obvious to every one, that there is as yet no final 
judgment When there is, it will appear that there are two further 
difficulties in the way, as to which I pronounce no judgment; 
first, that this is not a special case within the meaning of the S&id 
flection ; and secondly, that the parties have expressly agreed not 
to bring error ; but if after final judgment wero signed they took 
this proceeding, they would be bringing error. 

PiaoTT, B. I am of the' same opinion. Firsts there is no final 
judgment; and, secondly, the parties have by agreement together 
selected their own tribunal, and must stand by its decision. 

Buld diBciiarged* 

Attorneys for plaintiff: WiJdey Humphrey & Co. 
Attorneys for defendant : Saihaway & Andrews* 



FREEMAN v. JEFFRIES. -Moyg- 

AeiUmfor Money had and received — Mistake — Valuaiion — Award. 

By agreement between the outgoing tenant of a fann (the defendant) and the 
incoming tenant (the plaintiff), the amount to be paid by the plaintiff to the 
defendant was referred to two valuers, who made their valuation. A promissory 
note for the amount of the valuation (after deducting 20001. paid on account) was 
given by the plaintiff to the defendant ; and the plaintiff entered into possession. 
On the occasion of his selling his interest in the farm to a third person, the plain- 
tiff discovered that errors had been made in the former valuation, by including 
Items that ought not by the custom of the country to have been valued to him, 
and items that did not exist He nevertheless paid the promissory note at ma- 
turity without objection. Afterwards, without having given the defendant any 
information as to the nature of his complaint of the valuation, and without having 
made any demand, he brought this action for money had and received : — 

EM, by the Court, that the plaintiff could not recover. 

By Kelly, G.B., and Martin and Pigott, BB., that the valuers* award was final 
between the parties. 

By Kelly, C.B., and Martin, B., that the conduct of the plaintiff* had made it 
hnpossible to restore the parties to their original condition or to do justice between 
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1M9 them, and tliat therefore the plaintiff coald not nudatun an action fot money 

jfvMBUJt ^^ ""^ wceired. 

9. By Martin and Bramwell, BB^ that to enable a plaintiff to maintain an action 

Jnmxs. for money paid by mistake, as money had and received by the defendant, notice 
of the mistake mnst have been given to the defendant and a demand made. 

. Action for money bad and receiyed. Plea: Neyer indebted* 
Issue. 

Tbe plaintiff being about to become tenant of a farm beld by. 
• the defendant nnder a lease which would expire in the following 
year, the plaintiff and defendant on the 17th of July^ 1868^ 
entered into an agreement in the following terms : — 

^^FirBt, the said J. S. Jeffries, by and with the consent of Sir 
Geoige Broke Middleton (the landlord), has conveyed and assigned^ 
in consideration of the sum of 20002., unto the said T. Freeman all 
his interest in the farm known as Alnesboume Priory, &c., to- 
gether with all the growing crops as now standing upon the land, 
or as already harvested and secured, all the covenants and general 
valuation of the farm, all the live stock consisting of the flock of 
black-faced ewes, twenty-five scores, not more than three and a 
half scores to be crones, and sixteen agricultural horses, also all 
the dead stock as generally used upon the said farm.'* 

Secondly, the defendant was to harvest the crops, pay rent, &c., 
till Michaelmas, and if he should be prevented from fulfilling his 
contract was to refund the 2000Z. already paid with interest. '^It 
is further agreed between the said J. S. Jeffries and the said 
T. Freeman, all the aforesaid matters and things are to become a 
subject of valuation by two indifferent persons, one to be chosen 
by each party, and in the event of their not agreeing, then by 
their referee or umpire, whose decision shall be final and binding 
on both parties. It is further agreed between tlie aforesaid parties 
that after the valuation is made and the award prepared, the 
remainder of the money shall be made payable to the said J. & 
Jeffries on the Ist day of November next by note of hand." 

The 20002. was paid at the time of making the agreement ; the 

valuers named by the parties completed their valuation, which was 

handed by the defendant to the plaintiff on the 21st of July ; and 

with the valuation, which was for a lump sum, there was also 

iven to the plaintiff an inventory of the items valued. On tha 
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23rd of July the plftintiff and defendant went over to the fann, 1889 
and on their retain the plamtiff gave the defendant his promissory 
note, payable on the 1st of November, for 3S191, the differenoe 
between 5319/. the amoont of the yalnation, and 20007. the sum 
paid down on signing the agreement. 

The plaintiff remained in possession of the farm till the following 
Michaelmas^ and then sold his inteMst in it to a Mr. Packard. On the 
occasion of the sale the farm was revalued. It was then discovered 
(as the plaintiff alleged) that several items hod been indnded in 
the valnataon to him which ought not to have been so included ; 
bat no eomplauit whatever with respect to the valuation was made 
by him to the defendant imtil the end of October, and then no 
intimation was given of the nature of the grievance complained ol 

On the 1st of November tiie plaintiff paid the amount of his 
piranisscHry note to the defendant, in whose possessicm the note 
had remained without being negotiated, and in December com- 
menced this action. 

At the trial before BramweU, R, at the Essex spring assizes^ 
1869, evidence waa given to the effect that certain items had 
been improperly included in the valuation to the plaintiff. These 
items were of two sorts, of each of which certain specimen 
items were taken as representative. The first specimen item was 
''groundage," an allowance made in some districts by the custom 
of the country to the outgoing tenant, in consideration of his not 
feeding or turning stock on to land sown with young seeds, but 
which, it was alleged, was not allowed by the custom of the country 
where the farm was situated. The second item was *' pea stubbles, 
25a. 3r. dSp. tillage and seed to same;" as to this it was said that 
the same thing was charged twice over, once as tillage and seed, 
and afterwards as a crop. A verdict was taken for the plaintiff, 
with leave to the defendant to move to enter a veidict for him, 
the amount to be ascertained by an arbitrator, in case the judg^ 
ment of the Court should be in favour of the plaintiff. A rule 
having been obtained accordingly, 

J. Brown^ Q.O., Sir George Honyman, Q.(7., and Finiay, shewed 
cause. The valuers have in fact made no valuation, for they have 
valued that which was not referred to them to value. If in an action 
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for the valued amoont, this Taluation oontaining the items objected 
^— W4» to were treated as an award, and set oat in a plea with proper ayei^ 
ments (Ghitty on Pleading; voL iii. p. 189 (n) 7th ed.)» the plea wonld 
be goody for it would appear that the yaloation contained some 
items which ought never, according to the custom of the country, 
to have been included at all, and which therefore were not referred 
to the valuers, and other items which did not exist upon the farm, 
and which were equally excluded from valuation : Kin^ v. Bawm (1), 
Beehett v. MidiUmd Bailway Company. (2) The valuers have there- 
fore exceeded their authority, and the whole proceeding is a 
nullity. But if this is so, then the money, which was paid in the 
belief that a valuation had been actually made, was paid under a 
mistake of fact, and can be recovered back in this form of action. 
The injustice, if the valuation were taken as conclusive, would be 
great and irreparable ; but if the plaintiff succeeds the defendant 
is not left without a remedy, for he can bring an action for the 
value of his interest on a quantum meruit, or may perhaps set off 
his claim in reduction of damages : Leeds v. Burrowes. (3) 

[Eelly, C.B. Could the valuers have made a new valuation 
after the mistake had been discovered, supposing it on other 
grounds possible, or were they functi officio?] 

Having as yet made no valuation they had not discharged their 
functions. 

[Martik, B. Were not the valuers arbitrators to determine 
the custom of the country, and to apply it ?] 

It was rather a valuation than an arbitration ; the power of the 
valuers was only to fix a price on certain limited things : Bos v. 
Hdsham. (4) 

t^ [PiGOTT, B. The effect of your argument is, that if a single 
article, of however small a value, were either omitted or included 
wrongly, the whole transaction could be reopened.] 

It is not necessary that the whole consideration should have 
failed in order to entitle the defendant to maintain an action for 
the sum paid. Cox v. PrerUice (5) ; and even where the considera- 
tion has been actually received and dealt with and disposed of 

(1) 8 M. & W. 625. (3) 12 East, 1. 

(2) Law Bep. 1 C. P. 241. (4) Law Rep. 2 Ex. 72. 
(6) 8 M. & S. 844. 
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by the plaintiff, so that the defendant cannot be restored to his 1869 
pofiitiony the plaintiff may recover back any excess in the payment^ 
as on a partial fulnie of consideration : Deva/ux v. ConoUy. (1) If 
it be necessary, the present case may be so treated ; the valuation 
is divisible, and being as to part good and as to part bad, to the 
extent to which it is bad the consideration has flailed: 1 Wm, 
Sannd. 33, 33a., note to Birk9 v. Tripjpet. 

[Mabtin, B^ Suppose the plaintiff had been sued on the pro- 
missory note, what defence could he have made ?] 

Possibly none, unless, on the principle of Forman v. Wright (2) 
and A^'a dt Maderman's Bank v. Leighton (3), the sums were 
considered so far ascertained that partial failure of consideration 
could be pleaded. 

[BBAMwrBLL, B. Granting that this unliquidated sum could be 
made a debt in the defendant, or that even the whole was paid 
under such circumstances that the plaintiff was entitled to claim 
repayment, how could it be a debt in the defendant until the 
plaintiff gave him notice to hold it for him ? How could there 
be any duty on the defendant to repay it, until he knew of the 
fact which gave the plaintiff the right to repajonent, or at leasts 
until the plaintiff made a demand upon him ? Wilkinson v. Qode^ 

firoy- (4)] 

No notice or demand is necessary where the debt arises from the 

hciB of the case or from a mistake, for the debt is constituted by 

those facts themselves : Com. Dig. Pleader, C. 69, 70, Condition, 

L. 9. This is not like the case where notice is required by reason 

that the act which is the condition of the obligation is to be done 

by the plaintiff himself, and is therefore within his peculiar 

knowledge, as in Vyse r. Wakefield. (5) If that principle were 

adopted in this class of cfases the Statute of Limitations would only 

run from the demand or notice, and not, as it must, from the occur* 

rence which created the debt: Bree v. Hclbech* (6) There is here 

nothing in the knowledge of the plaintiff that was not equally in 

the knowledge of the defendant, and the defendant being the per- 

(1) 8 C. B. 640. (3) Law Rep. 2 Ex. 56. 

(2) 11 0. K 481 ; 20 L. J. (C.P.) (4) 9 A. & E. 536. 
145. (5) 6 M. & W. 442. 

(6) 2 DougL 655. 
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1869 son on whom the oblation lay to tetum the money, he was the 
~"th ^— ^AiT " person bonnd to know. 

[Bramwell, B. Provided any obligation lay npon him at all 
until he knew. Bnt suppose the plaintiiF brought trover or detinue 
for the promissory note, could he have maintained it without a 
previous demand ?] 

That would have been an action for property, and the tortious 
act could not be proved without some evidence of a holding against 
the will of the owner ; but here the fistcts of the original transaction 
constitute the debt. Standi^ v. Boss (1) shews that the fact, that 
the defendant cannot be replaced in his former position, does not 
take away the plaintiff's right to recover. They also cited Birst v» 
Tolsan. (2) 

Hawkins, Q,0., and Philbrich, in support of the rule, were not 
called upon. 

EcLLY, CLB. [after stating the facts of the ease and the terms of 
the agreement, proceeded]: — ^The plaintiff brings this action to 
recover either the whole sum of 53192-9 or the 2000^ paid on de* 
posit, or the remaining 33192., or an tmdefined sum which the jury 
may find to be the value of those items which ought not to have 
been included in the valuation. At the trial various items were 
specified and agreed upon, which were admitted, or which were 
to be assumed, to represent fairly the plaintiff's objections. These 
items are of two kinds. The first are those which, by the custom 
of the country, ought not to be included in the valuation. This 
noses the question whether, under the agreement^ power was not 
given to the valuers to determine what the custom of the country 
was, and to apply it to the circumstances. In my opinion they had 
that power. If, then, we were to Buppose a jury satisfied that some 
items were included which ought by the custom to have been ex- 
duded, yet the plaintiff cannot recover, for the question was left 
to the determination of the valuers, whose decision was final. 

The second class of items may rest on a different principle. Here 
it is said the valuation contains cumulative charges, one for a crop, 
and another for the seed from which it was raised. It may even here, 
however, be doubtful whether the question is not one of the custom 

(1) 3 Ex. 627. (2) 2 Mac. & G. 134 ; 19 L. J. (Ch.) 441. 
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of the ooQntry, and on^ therefore falling within the same prineiple 1969 
as the first But, assuming it to be otherwise^ it is still a question fbsbmak 
whether, on a yiew of the fields and what was growing there, the j^g^xtB 
valueis were not at liberty to consider whether both stubble and 
seed should not be included in the valuation. Therefore, looking 
at the nature of the it^ns, and admitting that there may have 
been others of larger amount but of the same character, it is not 
competent to the plaintiff to object to the valuation; but the 
determination of the valuers is conclusive against him, as it was 
against the defendant On tliese grounds I am of opinion that the 
rule must be made absolute, > 

But I must add that if the caae were, as was put in argument 
that the valuers had manifestly included something which they had 
no jurisdiction, right, or power to include, as, for instance, a field 
of several acres with a crop of wheat upon it belonging to another 
owner, I think the action would still, under the circumstances, not 
be maintainable. For we must in this action consider the conduct 
of the parties before, at the time of, and after, the valuation, 
the acts done between the two, and the acts done separately by the 
I^aintiff and not commtinicated to the defendant Everythiug 
goes on regularly till the 21st of July, when the defendant pro- 
duces the inventory and valuation, and delivers it to the plaintiff, 
who accepts and receives it. On the 23rd the parties go together 
over the &rm, when the plaintiff might have compared the inventory 
with the stock and crops, and seen whether it contained anything 
which ought not to have been included. But he did not do so. 
He accepted the inventory and delivered to the defendant the 
promissory note for the amount of the valuation according to their 
agreement Now if a question had then been raised as to the cor- 
rectness of the valuation, and an error had been discovered, steps 
might have been taken to rectify it before the condition of the 
parties was altered. But the plaintiff having received the in*" 
ventory, and with full means of inquiry, offers no objection and 
makes no inquiry, but takes possession of the fktm, stock, and 
crops. Here again he had an opportunity of going through the 
valuation on the spot ; but he does not do so ; and it is not until 
after he has paid the promissory note on its becoming due in 
November, that, having oreviously, and on the ocoasion of his 
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1869 selling his interest in the farm, discoTeied, as he alleges^ that a 
FsBBXAv mistake had been made in the valuation, he commences this action. 
JxvTBin. NoWy suppose a mistake had been made in fact, and that too of an 
important kind, such as that a field not belonging to the £aim had 
been indaded, the plaintiff's duty would hare been to go at once 
to the defendant and claim a deduction, and (as the items had not 
been separately estimated) that the raluers should revise the inven- 
tory and valuation, and detennine how much ought to be allowed. 
I put the question to Mr. Brown whether the valuers, having once 
made their valuation, were functi o£Scio, or whether it was still 
open to them to make a new valuation. He agreed that if the 
valuation, on such a ground, was erroneous, the valuers would be 
entitled to make a new valuation, and the true and correct amount 
being thus ascertained, the excess, he contended, and perhaps with 
reason, might be recovered back. This» however, was not done in 
&ct. No notice was given to the defendant or to the valuers 
of any alleged error, nor was any opportunity afforded him or 
them of examining into the matter. On the contrary, the de» 
fendant was led to believe, and did believe, that the valuation 
delivered was a correct, final, and conclusive estimate, and he 
received no notice to the contrary until after the promissory 
note had been paid, and it was impossible to reinstate the parties 
in their previous condition. Clearly, then, the plaintiff cannot 
recover back the whole sum of 5319/. ; nor can he recover the 
2000/. paid on deposit, for it was paid, not under the valuation at 
all, but in pursuance of the agreement. Can he then, thirdly, 
recover back the 33192., or that sum whatever it was which he 
paid, as he alleges, under a mistake ? Certainly he cannot. As- 
suming even (though without conceding it) that the valuation 
was incorrect and void, and that, if the money had not been paid, 
an action against the plaintiff for the 3319/. must have failed, yet 
the plaintiff cannot, under the present circumstanee^ recover; for, 
in the first place, it was paid, not in consequence of the valuation 
alone, nor because a specific sum wslb fixed by the valuation ; but 
the consideration for it was the sale and delivery of the form» 
stock, and crops, which having been, in fact, delivered over to the 
plaintiff, and being in his actual possession, no such feulure of con- 
sideration has taken place as will entitle him to recover the sum 
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paid, as if a mistake had been committed applying to the whole 1869 
matter. This is an equitable action, and will only lie when it is jp^ 
inequitable in the defendant to retain the money which the plaintiff 
claims ; but, so far from that being the case here, it would be most 
inequitable to allow the plaintiff to take it away. The plaintiff 
was bound before he could call on the defendant to repay any 
money at all, and whilst it was yet practicable to correct the 
allied eiTor, to gire full notice of it to the defendant, and afford 
him the opportunity of investigating the claim and rectifying the 
valuation. It was in his power to do so, for he was still in posses- 
sion of the farm. But having thus the means of bringing the 
question between himself and the defendant to a just and satisfac* 
tory settlement, he gives no intimation of any objection to the 
valuation, allows the defendant to suppose that the matter is con- 
cluded, and then, with full knowledge of all the circumstances on 
which he now founds this action, he parts with the farm, thus 
rendering it impossible for the valuers or the defendant, or himself 
even, to enter the farm and inspect the stock and crops for the 
purpose of reconsidering the valuation. He pays the promissory 
note, still without objection, and finally, and without a demand 
made, in December he commences this action. It is therefore not 
inequitable for the defendant to retain this money, for he has 
received it bona fide as the price of the stock and crops which he 
has delivered over to the plaintiff according to his agreement, and 
of which he has no means of repossessing himself. 

It appears to me, therefore, that this case does not come within 
the principle upon which the action for money had and received, 
to recover money paid by mistake, is maintainable. That principle 
is clear and simple in the extreme. No man should by law be de- 
.prived of his money, which he has parted with under a mistltke, 
and where it is against justice and conscience that the receiver 
should retain it. If A, pay money to B., supposing him to be thp 
agent of C, to whom he owes the mon^y, and B. be not the agent, it 
may be recovered back again. If A, and B. are settling an account* 
and make a mistake in summing up the items — A. pays B. 1007. 
too much — ^he may recover it back again. So, exempli gratis, in 
one of the many decided cases on this point, where an attorney's 
derk had paid a sheriff 10^. 6i. demiKi^ded as of right for three 
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1S69 warrants, b^eving that sum to be due, and 4d, for each warrant 
BtaiiAH~ only was the proper sum, the attorney was held entitled to set off 
the difference, as money had and received in an action brought 
against him by the sheriff : Dew v. Parsons. (1) But in all these 
cases, not only was the money paid under a mistake by the party 
paying it ; but the retaining of the money by the receiyer was 
against equity, justice, and good conscience. Here, however, there 
was no mistake on the part of the plaintiff. He paid the amount 
at which the valuers had in truth and in fact assessed the property 
valued : and the mistake, if any, was theirs, and he and not the 
defendant had the means of enabling them to rectify their error. 
On the other hand, not only was it not against equity and good 
conscience in the defendant to retain the money, at least until the 
account could be fairly adjusted between him and the plaintiff but 
it would have been manifestly unrighteous and unjust that the 
plaintiff, having received possession of the property for which the 
money had been paid, having sold it for a large sum of money 
which he had also received, and thus knowingly deprived himself 
and the defendant of the means of rectifying any error which 
might have been committed, or of reinstating themselves in theff 
original condition, should be permitted by law to recover back the 
money he had so paid, thus taking to himself at once the property 
and the price of it, and leaving the defendant to his l^;al remedy, 
after depriving him of all means of practically enforcing it. 

Further, it appears that the promissory note was still in the 
hands of the defendant at the time of the payment of thd money 
by the plaintiff in November ; and inasmuch as the plaintiff then 
had fall knowledge of all the facts of which he alleges that he was 
ignorant when he gave the promissoty note, and upon his ignorance 
of which his present claim is founded, I am of opinion that this was 
a voluntary payment made with knowledge of all the fitcts, and on 
that ground also the money cannot be recovered back in this action. 

For these reasons I think that the verdict for the plaintiff should 
be set aside, and the rule made absolute to enter the verdict for 
the defendant. 

Mabtin, B. I also think this rule must be made absolute* It 
(1)2 a 4; A. 562. 
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18 clear ibis action is not maintainable without a demand, that is, I80B 
an intimation from the plaintiff to the defendant that the money vq—wa iT" 
which has been paid was paid under such ciroumstanoes as render ju^^g, 
a part or the whole recoverable back. I think this is clear, 
and I am prepared to give judgment on this point alone. The 
action is at common law ; and I only know of two kinds of com- 
mon law actions ; one for injury to person or property, and the 
other for breach of contract. Now, the ordinary case of breach 
of contract is, where both parties have agreed to a certain thing, 
and one breaks the promise which he has made. But for a 
long time implied contracts have been admitted into the law, 
where, a transaction having taken place between parties, a state of 
things has arisen in reference to it which was not contemplated by 
them, but is such that the one party ought in justice and fair 
dealing to pay a sum of money to the other. Now, a state of 
circumstances has (it must be assumed) arisen here which was 
not in the contemplation of either party, and which it is insisted 
raises an implied contract in the defendant. To judge whether 
this is so we must look at the circumstances. The parties have 
entered into an agreement for the sale of the defendant's interest 
in the fann, stock and crops, for an entire sum to be put on it by 
two valuers, and of which 20002L was paid down. It was the duty 
of the valuers to determine what was, according to the custom of 
the country, to be paid by an incoming to the outgoing tenant. 
They had no difference requiring the appointment of an umpire, 
but make an award, as to which it is ridiculous to suppose that 
any extravagant or considerable error has been committed and 
paased over by the plaintiff's valuer against the interest of his 
anpkyer. A promissory note is given for the amount of the valua- 
tion according to the agreement, and is paid ; the plaintiff enters 
into possession of the farm ; he again sells his interest^ and so ceases 
to be able to return to the defendant what he had got from him ; 
and now, the valuer on this sale having discovered what he thinks 
to be a mistake (and what we must suppose to be such) in the 
fimner valuation, the plaintiff without notice brings an action 
against the defendant to recover the whole sum which he has paid 
under that valuation. We are asked to treat the whole affair as a 
nullity, and are told that this is the essence of justice. But the 
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1869 efifect contended for conld onl j be produced by a rescission of the 
y^j^^jj " contract^ and the contract cannot be rescinded unless the parties 
, ^' can be restored to their orii^inal condition. But if one party has 
done an act by reason of which it has become impossible to put the 
other in the same situation as before, there can be no rescission, 
and the remedy, if any, must be on the contract It is contended 
that under these circumstances, a contract will be implied to return 
the money ; but I am not of that opinion. If an action lies for 
recovering the money paid for those items which ought not to 
hare been included in the valuation, it would be an action for 
the return of a portion of the money paid, on the ground that the 
consideration had failed, and after notice given that it had failed. 
But unless some communication has been made by the plaintiff, 
he is not entitled to recover either the whole or any part of this 
sum. On the ground, therefore, that the plaintiff is not in a 
position to sue without having made a demand on the defendant^ 
I am of opinion that this rule must be made absolute. 

BbamweUh B. I give no opinion on many of the questions 
which have been discussed; but on the ground I am about to 
mention I think this rule must be made absolute. The plaintiff's 
case is this: ''I have paid money which I was not bound to pay, 
and which, if I had known facts which I now know, I should not 
have paid. I paid it on the footing of a valuation having been 
paade, when, in fact, no valuation had been made ; neither a ven- 
ation including in distinct items the matters which were to be 
valued, nor a valuation in general of the whole of the items for 
which I ought to pay." But if the plaintiff were under the cir^ 
cumstances entitled to be repaid the sum he claims, he ought to 
have given notice to the defendant of the facts by reason of which 
he was so entitled ; because until he did so there could be no duty 
on the defendant to pay it over. Put the claim of this action, 
which is in the technical form of an action for money had and re- 
ceived, in a rational way, and it amounts to this. The plaintiff 
says, *' I, in the belief that a certain valuation had been made, paid 
certain moneys to you ; I have since found that the valuation was 
not made, I therefore say there is a duty on your part to repay 
me." Would the duty of repayment arise until this notice was 
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given ? I apprehend not ; for at what other time could it have ^^69 
arisen ? Not at the moment when the money was paid ; for it was Fbxixak 
paid with the intention that the defendant should keep it. Was it^ 
then, at the moment when the mistake was discovered? This 
would be most unjust ; the mistake was the plaintiff's, and the dis- 
covery is the plaintiff's, and the defendant may still think that 
everything is right, and that no mistake at all was committed. 
Therefore, until notice no duty would arise, and therefore no 
cause of action. The argument of Sir G. Honyman as to the 
duty of knowledge is against him ; for, where in this case, is the 
duty to communicate knowledge ? Clearly in the plaintiff. Let 
me suppose the case that the plaintiff had brought against the 
defendant an action of trover or detinue for the promissory note. 
It is admitted that the plaintiff could not have established his 
cause of action without some demand ; for how could there be a 
wrongful detention until some claim was made ? If this is so, 
how can money paid be demanded back by an action without pre- 
vious notice ? Suppose I hand over money to some one to take 
care of, without the obligation of retaining it in specie (and I do 
not include circumstances constituting the relation of banker and 
customer), I must give notice to him Ihat I want it back before he 
is indebted to me, or is imder any present duty in respect of it 
It is contended that no demand is necessary where there is already 
a cause of action. But this is begging the question ; for the con- 
tention on the other side is, that there can be no cause of action 
till demand ; and the case of Wilkinson v. Qodefroy (1) is an autho- 
rity in favour of that position. Therefore, on this ground alone, 
without saying anything of other grounds, the plaintiff cannot 
succeed, he not having done that which was necessary to entitle 
him to maintain an action for money had and received. 

FiQOTT, B. I am much struck with the observations which my 
learned Brothers have made as to the necessity of a demand to 
entitle the plaintiff to maintain the action, and I am disposed to 
acquiesce in their view; but I prefer to rest my judgment on 
the nature of the agreement between the parties. This valuation 
was in substance an award between an outgoing and an incoming 

(1) 9 A. A? £.636. 
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1869 tenant^ and the subject matter of it is all the defendant's interest 
' in the farm, that is, everything which the custom of the coimtry 
would give to him as against his landlord. Now, if we look at the 
transaction with reference to these circumstances, no doubt it was 
not in the contemplation of the parties that the plaintiff should 
pay for what he did not get ; but it was in the contemplation of 
the parties that the valuers should determine what was the custom 
of the country, and what was to be paid according to it, and it was 
contemplated that there might be differences of opinion, and even 
some errors in the valuers. But it was not contemplated that for 
some slight errors the whole transaction should be ripped up and 
rescinded; and that when everything was swept away, and the 
whole surface of the farm changed, a question which has thus 
become impossible of determination should be transferred from 
an examination under fsivourable circumstances, and by a con- 
venient tribunal, to a trial before an inconvenient tribunal and 
under most unfavourable circumstances. This would be not justice, 
but a great wrong to the defendant. It is plain that the parties 
intended the whole matter to be left to the valuers, with the chance 
of such error as they might make, but with power to determine 
what should finally be due. There was, therefore, no mistake of 
fact in the plaintiff, who paid upon a valuation which was actually 
made, but the mistake if any was the mistake of the valueis. 

Bute absolute. * 

Attorneys for plaintiff : Sharpe, Parker, & Priichardjw Jomlyn 
& Son, Ip9wieh. 
Attorneys for defendant : Smiih d Co., far Q. L. Chross, Ipmieh. 
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MAXTED V. PAINE. (Seodnd Action.) 

Sale of S7iart$ — Uatage of Stock Exchange — UUimate Buyers — Principal and ^ _ 

Agent, 

The plaintifif having throngli his brokers on the Stock Exchange sold to the 
defendant, a johher, ten shares in Overend, Gumey, & Co., Limited, the defendant 
on the name-day gave to the pluntifTs brokers the name of Goes as the ultimate 
buyer. No objection was made to the name, and the plaintiff executed a transfer 
to Goss of the ten shares. It was afterward? discovered that the brokers named 
en the ticket as the brokers of Goss had been instructed by S. to buy, and had in 
&ct*bought, a large number of shares for S. as undisclosed principal. The ten 
shares in question (the dealings not being for specific shares) were delivered to 
them as part of the shares so purchased ; but the name of Goss was passed in 
pursuance of S.'s instructions, and according to an arrangement by which Goss, 
who was a person of no means, consented to allow his name to be passed in con- 
sideration of a sum of money paid to him. The purchasing brokers, as well as 
the defendant, were ignorant of this arrangement. Galls having been made on 
the shares, which the plaintiff was compelled to pay, and which he was unable to 
recover from Goss, he brought this action to recover them from the defendant : — 

ffdd (by Kelly, G.B., and Bramwell and Pigott, BB., Qeasby, B., dissentmg), 
that Goss was an ultimate purchaser within the meaning of that term as applied 
in the usage of the Stock Exchange ; that the defendant had fulfilled his obligation 
by passing a name to which no objection was taken according to the usage, and that, 
in the absence of any fraud either in the defendant or in the purchasing brokers, 
the defendant could not be treated as ultimate buyer himself or be made liable for 
caUs. 

Special case. On the 24th of May, 1866, the plaintiff, by his 
brokers, sold on the Stock Exchange to the defendant, a jobber, 
100 shares in Overend, Gumey, & C!o., Limited. The company 
had already, on the 10th of May, stopped payment, and their 
transfer books had been closed on the 12th ; and the shares, which 
were for 50/L each, with 15Z. paid up, were sold to the defendant 
at 17 discount for the next account day, the 30th of May, 
On the 29th of May, the name-day, the defendant, in accordance 
with the usage of the Stock Exchange, as set out bolow, handed to 
the plaintiff's brokers name-tickets for the 100 shares, one of the 
tickets containing the name of Goss as the nominee and ultimate 
purchaser of ten shares at 28. 6d. discount, Messrs. Foster & Braith- 
waite being named on the ticket as his broker& The tickets were 
received by the defendant from Messrs. Barry on the Stock Ex- 
change, to whom he had sold shares in the company for the same 
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1869 account day, the dealings not being for specific shares. The j were 
MAXTim" accepted by the plaintiflTs brokers, who on the account day received 
Paote. ^^ ^® brokers named on the tickets the sums due on account of 
their respective purchases, and credited the defendant with the 
amount, and they also credited him in account current with 2007., 
being the sum of 22. on each share, due to him under the c^ginal sale. 
The plaintiff was not aware of those transactions. A transfer of the 
ten shares was in due course executed by the plaintiff to Goss, and 
delivered by the plaintiff's brokers to Messrs. Foster & Braithwaite 
as the brokers of Goss. They, however, delivered the transfer to the 
solicitors of Sir Samuel Sprye, under the following circumstances : — 

On the 2nd of May Sir S. Sprye had instructed Messrs. Foster 
& Braithwaite to purchase for him 140 shares in the company ; the 
shares were purchased and were paid for by Sir S. Sprye, but on 
the 14th of May his solicitor directed the brokers not to pass his 
name as purchaser, and on the 29th of May the brokers accord- 
iugly passed the name of Goss as purchaser. Goss's name was 
given in pursuance of an arrangement made with him by the 
solicitors of Sir S. Sprye, by which he agreed for the sum of 4i 10«. 
to take a transfer of the shares into his name ; he was in poor cir- 
cumstances and wholly irresponsible, but of this arrangement, and 
of Goss's circumstances, Messrs. Foster & Braithwaite were igno- 
rant The defendant was wholly ignorant of these matters. 

No application was made by or on behalf of the plaintiff, either 
to the committee of the Stock Exchange or to the defendant, for a 
new name until the 13th of April, 1867 ; the plaintiff having been 
till a short time before that date unaware of the facts. A state- 
ment of the fieu^ts was then laid before the committee by the plain- 
tiffs brokers, but they declined to interfere, on the ground that 
Foster & Braithwaite had acted in good faith in passing Goss'a 
name as purchaser. Two calls of 101 each had been made since 
the sale of the jshares, which the plaintiff was compelled to pay,, 
and which he could not recover from Goss, who was without means ; 
he therefore now sued the defendant for the amount. 

A copy of the printed rules and regulations of the Stock Exchange 

in force on the 24th of May, 1866, was made part of the case. (1) 

(1) The principal rulea applicable to Rep. 4 C. P. at pp. 54-56) ; rules 49, 6 1 
the matter may be found appended to and 98 are alao set out.below at pp. 206» 
the case of OrtsseU v. Bristowe (Law 214. 
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The Court was to be at liberty to draw inferences of feet ; and 

the question for the opinion of the Court was, whether under the Maxtid 

above circumstances, the plaintiff was entitled to recover from the p^n, 

defendant the amount paid by the plaintiff in respect of the calls 

on the shares. 

The usage of the Stock Exchange as proved before the arbi- 
trator, was set out in the 13th paragraph of the case, which was as 
follows : — 

When a broker is instructed by his principal to sell shares on 
his account, he goes on to the Stock Exchange and deals with 
either a jobber or another broker, as the case may be. In case a 
broker deals with a jobber, he asks the jobber for the price of a 
particular class of shares, without saying whether he (the broker) 
desires to sell or buy. The jobber then names two prices to the 
broker, the one that at which he will buy, the other that at which 
he will sell. If the broker be willing to sell at the price named, he 
declares to sell, and accepts the offer of the jobber to buy at that 
price. Thereupon the bargain, which is as follows, is concluded 
between them. The bargain is made for a certain specified day, 
which is known on the Stock Exchange as the ^' account day ;" and 
on the day preceding the account day (which latter day is known 
on the Stock Exchange as the "name-day"') the jobber is bound 
to pass to the broker the name of a person or persons (as the case 
may be) as the ultimate purchaser, or respective purchasers, of the 
told shares, but the jobber may in lieu thereof give his own name 
to the broker as the ultimate purchaser of the shares, or, in the 
event of his having had no dealing with the shares subsequent to 
the original bargain, then as the purchaser of the shares, in which 
latter cases he is bound himself to take to the same. This name 
is passed upon a document called a ticket, which is in the following 
form, mutatis mutandis : — 

£ 8. d. 
151 paid, 1-L^ discount . . . 131 17 6 
Stamp . . . 15 . 

£132 12 6 
10 shares, Overend, Gumey, & Co. 

Francis Peppercorn, of West Street, Hertford. 

, 30 May, 1^68. Watson, CoweU, & Co., pay. 
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The dealings in the shares after the conelading of the first bargain 
Maxted may have been either many or few^ but in all cases the ticket ia 
Pi^. endorsed^ either in pencil or ink, with the names of the members 
of the Stock Exchange, whether acting as principals or brokers^ 
throHgh whose hands the ticket has passed. In addition to Im 
obligation to give the name or names aforesaidi the jobber is also 
liable to the broker for the price of the shares as agreed upon, and 
the broker can either apply for the price to the jobbers^ or can 
apply to the broker of the ultimate purchaser for the amount of 
the purchase-money which he is to pay for the shares, looking to 
the jobber for the difference (if any). But the usual practice is ta 
make application in the first instance to the broker of the ultimate 
purchaser, and whose name appears on the ticket as the person to 
pay, as shewn on the above form of ticket In the event of the 
jobber failing to give a name by two o'clock on the name-day, the 
broker has the rights after the lapse of an hour, to sell out the 
shares as against him by auction on the Stock Exchange through 
the medium of another broker, who is however in most instances- 
the secretary or clerk of the Stock Exchange. The jobber then 
becomes liable to the broker for the difference (if any) between 
thejprice at which the shares are so sold and the price originally 
bargained for between the broker and jobber. At any time before 
the transfer of the shares has been executed by the seller (1) the 
broker may object to any name or names given by the jobber, and 
in the event of the jobber and broker failing to agree, the broker 
may appeal to the committee of the Stock Exchange, who, on such 
appeal, have the power to require the jobber to give to the broker 
a better name, in case they consider the broker to be thereunto 
entitled. The witnesses, however, differed somewhat as to the prin- 
ciples which would govern the committee in arriving at a decision 
upon the matters so referred to them. Several witnesses stated 
that in^their opinion the committee would not interfere in the 
event of a name having been given bona fide, notwithstanding it 
could be shewn to the committee that the nominee was an irre- 
sponsible person, or in other words, that except in the case of 
fraud or mala fides, the committee would not go into any question 

(1) By rule 98 registered shares or stock, if not delivered within ten dajs,. 
may be bought in against the seller. 
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as to the pecuniary position of the nominee ; whilst two witnesses, 1869 
the one the secretary and the other the only member of the com- MA-r^ n 
mittee examined, stated that the committee^ would entertain the p^^ 
objection, if it were proved to the committee that the nominee was 
certainly an irresponsible person, or incapable of fulfilling the obli- 
gations attached to the shares. All the witnesses however agreed 
that, even after a transfer had been executed, the committee would 
entertain any question laid before them, where fraud or want of 
good £Ekith in any such transaction coidd be shewn on the part of 
any member of the Stock Exchange engaged in such transaction. 
Subject as aforesaid, when a jobber has given a name and the price 
of the shares has been paid, the jobber has fulfilled all the obliga- 
tions required of him by the usages of the Stock Exchange in 
respect of the original bargain* 

The witnesses before the arbitrator stated that, if the broker 
wishes to secure the registration of the shares and the exoneration 
of his principal from all future liability in respect of the same, he 
makes a special bargain with the jobber in express terms to that 
effect (1), but in that case the price offered by the jobber is often 
very considerably below the price which he would otherwise have 
offered. 

Only one instance of such a special bargain was proved by the 
witnesses to have taken place before the year 1866, viz., in 1853 ; 
and the witnesses all agreed that these special bargains had only 
been made (unless in very rare instances) since the panic of 1866. 
Several of the witnesses, who for many years past have done an 
extensive business on the Stock Exchange, had never made a 
special bai^ain even since that date. 

It was farther stated that jobbers frequently pass their own 
names for shares when they have not resold them. 

It was also stated by one of the witnesses, but objected to by 
counsel for the plaintiff as inadmissible, that the broker's object in 
dealing with a jobber was that with a jobber he could always find 
a ready and immediate market. 

April 21. FoUook, Q.O. {EencheU with him), for the plaintiff. 
The defendant became liable as purchaser, and could only rid him- 
(1) See Cru$e 7. Patne, Law Hep. 4 Gh. 441. 
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1869 self of liability by handing in at the proper time the name of some 
~li^mD~ other genuine purchaser. The power of discharging himself in 
PMn ^^ ^^y ^^ ^^ exceptional and peculiar one, and must be exercised 
strictly within the limits of the usage. But a purchaser, within 
the meaning of the usage and in common sense, is a person who 
has intended to be an actual bona fide purchaser on the market^ 
not one who has been merely paid to allow his name to be given in, 
without any intention of ever becoming really a holder of the 
shares. 

[Bramwell, B. Could not the name of a son or a trustee for 
the person who had bought the shares, be given in by the broker, 
supposing him solvent?] 

In that case it would not be a merely colourable transaction. 

[Bramwell, B. Could the plaintiff have sued Goss ?] 

It must be admitted that he could, unless indeed Goss were 
entitled to say that he was deceived into the bargain. 

[Ebllt, C.B. Wliat answer could the plaintiff have made to 
Goss, if Goss had claimed the shares?] 

It does not follow that the defendant is discharged. If he has 
procured the plaintiff to execute a transfer to Goss, and so to be no 
longer able to transfer the shares to the defendant, it is his own 
fault; his duty was to find a bona fide purchaser, or to remain 
liable to the plaintiff, and he has not satisfied the first branch of 
the alternative ; he has only given in a name which purports to be 
the name of a purchaser, but which is in fact the name of a person 
who never instructed Foster & Braithwaite to purchase, for whom 
they never acted, and who never paid the price for which the shares 
were bought This argument is consistent with the cases of Gm- 
sell V. Bridowe (1), and Cdes v. Bristawe (2), and the conclusion 
follows from the language used in the former case by Cockbum, C. J., 
at pp. 45 — 4:7, and in the latter case by Lord Cairns, L.C., at pp. 
10, 11. 

Mcumamara {Beresford with him), for the defendant. The ques- 
tion is what contract was in fact made between the parties, that is, 
between the plaintiff's brokers and the defendant. That contract 
was according to the custom of the Stock Exchange, and so re- 
garded, the defendant's contract was to give bon& fide to the vendor 
(1) Law Bep. 4 C. P. 86. (2) Law Rep. 4 Ch. 3. 
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on the name-day the name of some person v^ho would take a trans- 1869 
fer of the shares. The case may be stripped altogether of any maxtbd 
question as to whether the person whose name is given can be p^i^, 
reasonably objected to. That is otherwise provided for. It would 
not be possible that the jobber, who knows nothing of the names 
which he gets, should between the name-day when the names are 
given in, and the next day when the accounts are settled^ be able 
to ascertain anything as to their solvency, but at any time before 
the transfer is executed, objection may be made by the seller's 
brokers to the committee of the Stock Exchange ; and the effect 
of Eule 98, which only allows the buyer to buy in against the 
seller after the expiration of ten days from the account day, is to 
extend the time for objection in all cases to ten days. The plain- 
tiff's argument practically contends for a liability on the jobber 
to answer for the solvency of the ultimate purchaser, but this is 
opposed to Qrisadl v. Brisbwe (1), and Cdes v. Bristotve (2), and 
these cases have been followed by Cruse v. Paine. (3) But sup- 
posing this action otherwise maintainable it is impossible that 
the plaintiff can now maintain it, having actually executed a 
transfer of his shares to Goss. It is clear that by this act Ooss has 
become the actual owner of them : Torrinffton v. Lowe (4), Shep- 
hard V. Murphy. (5) No fraud or want of bona fides is shewn 
in the defendant ; and if there was fraud anywhere it was in 
Sprye or in his brokers, and the plaintiff should seek redress against 
them. 

PoUoek, Q.C., in reply. In Torrinffton v. Lowe (4) the buyer 
was a genuine buyer and solvent ; in Cruee v. Paine (3) registra- 
tion was guaranteed. 

Cur. adv. vutt. 

May 8. The following judgments were delivered : — 

Cleasbt, B. In this case the plaintiff directed certain stock- 
brokers, Sandeman & Co., to sell for him 100 shares in a company 
styled Overend, Qumey, & Co., Limited. They sold the shares to 
the defendant, a jobber on the Stock Exchange. The following is a 

(1) Law Rep. 4 C. P. S6. (4) Law Rep. 4 C. P. 26. 

(2) Law Rep. 4 Cb. 3. (6) Ir. L. Rep. 2 Eq. 644. 

(3) Law Bep. 4 Ch. 441. 
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eopy of the contract : — '^ 2, Boyal Exchange BuildingGf, May 24th, 
M^jCTBD 1866. Sold by order and for account of K P. Maxted, Esq., 100 
p^^^ Overendy Gomey, & Co. shares, at 17 discount For the 30th 
inst Sandeman, Dobree, and Go." 

The contract was made on the Stock Exchange, and is clearly 
subject to the usages of the Stock Exchange relating to such 
contracts. And the action is brought on this contract, the plain- 
tiff alleging that the defendant has not performed it on his part 

The question in the cause is, whether there has been a due 
performance of the contract, taking into consideration the usages 
referred to. 

The result will not turn, as far as my opinion goes, on the 
reasonableness of the particular usage ; but I do not wish to be 
understood as expressing an opinion that the plaintiff would be 
bound by any usage which a court of law would consider un- 
reasonable. I think, on the contrary, that he would not, unless 
he had actual notice when he authorized the contract to be made 
of the particular usage. A man may, of course, if he thinks 
proper, make a contract with any stipulations in it which are not 
unlawful, as, for instance, that he will not enforce it without the 
authority of some particular officer or committee; but such a 
usage on the Stock Exchange would not, I think, bind a person 
having no connection with the Stock Exchange, and no actual 
knowledge of its usages, simply because he employed a stock- 
broker to contract for him, even though it was within the authority 
of the broker to make the contract on the Stock Exchange. 

By the Stock Exchange Begulations, Bule 61, it is provided 
that no member shall attempt to enforce by law a claim arising 
out of Stock Exchange transactions against a member or de&ulter, 
without the consent of such member, or of the trustees of the 
defaulter, or of the committee. This has no application to the 
outside principal of the member, and has never been considered to 
have any. 

It is true that the jobber contracts with the broker according 
to the usages of the Stock Exchange ; but if he knew (as he 
generally does know) that the broker was contracting for an out- 
side principal, then he could not say as against that outside 
principal, ** the contract is an act which, according to our usages, 
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cannot be enforoecL" It seems to me that in the proper view it is 

a question of principal and agent, and what is the agent's authority ? ""mZ^tbT 

If the principal forbids the broker to bargain for him according to p *' 

the peculiar usages of the Stock Exchange, and limits his authority 

to specified contracts, the broker could not bind him to a contract 

to be performed according to those usages. But if he does not 

limit his authority, then there is an implied authority to deal 

according to the usages of the Stock Exchange. But this, like 

other implied authorities, would be limited to such usages as are 

not unreasonable. Being implied by the law, it is in that way 

limited by the law ; the law does not imply a contract or authority 

with terms which it regards as unreasonable. The members of the 

Stock Exchange, if they enter into ordinary contracts with strangers, 

cannot by their usages make the law inapplicable to them; rather 

the law as superior must apply to them, and it recognizes the 

usages as modifying the authority, but only so far as they are 

reasonable. 

This is the way in which I should regard the question if I thought 
it turned on usage ; but it is unnecessary to consider the reason- 
ableness of the usage any further, because I do not think the case 
turns upon it. The contract haying been made, both parties are 
bound by it, not by the usage of the Stock Exchange, but by the 
power of the Common Law, and the usage of the Stock Exchange 
is properly introduced for the purpose of shewing the manner in 
which the contract may be performed. 

Now here a difficulty arises in ascertaining what the usage is. 
It is unfortunate that such important rights should depend upon 
anything so uncertain. There is not a word on the subject in the 
printed regulations of the Stock Exchange, nor is there any docu- 
ment or writing to shew what that usage is. No doubt there are 
adjudged cases on the subject of this usage ; but if they are to be 
admitted as evidence of it they are not conclusive, because this 
usage is not like the prescriptiye custom, which is something 
fixed ; it may vary from time to time. All the members of the 
Stock Exchange, or probably a committee, might settle, as they 
haye done, what is to be the practice and usage relating to such 
matters. The usage therefore established must depend upon the 
views and opinions of competent persons called to prove it. I am. 
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1869 of course, bound by the usage as stated in the case, but here there 
^Maxtbd ^ much uncertainty ; evidence is set forth, and the result is to be 
Pioin. * matter of inference which I am authorized to draw. 

I can only say that, in coming to a conclusion as to what the 
usage is (so far as it is left to inference), I must have regard to the 
origin and object of the particular usage, and I should be disposed 
to limit it to carrying into effect the purposes for which it was 
intended. So limited, the usage would necessarily be a convenient 
and reasonable one ; but applied beyond those purposes it would 
(so far as it was so applied) assist only transactions which were not 
legitimate and regular. 

Now the conclusion at which I have arrived respecting the 
usage in question, founded upon the statement and evidence in 
this case, and the nature of the transactions to which it applies, is 
this. The jobber may be called a share merchant, and generally 
has a selling and a buying price, and buys and sells to a great 
extent; and convenience has introduced two days a month on 
which the transactions of the intervemng period are to be com- 
pleted. 

' As the jobber does not buy for investment, but for the purpose 
of selling, convenience has introduced a usage that, instead of the 
shares being transferred to the jobber, they shall be transferred to 
the several persons to whom he has sold. He may have bought 
100 shares and sold them in parcels of 10. This is the simplest 
form of the usage, which substitutes in the transfer the sub-vendee 
for the vendee. But the transactions are in reality much more 
complicated, and at each transfer the jobber has to deliver and 
receive a considerable number of shares, and, as between two 
jobbers, the balance only is made the subject of transfer. But in 
that case there is seldom if ever a real transfer from one to the 
other, and the jobber, who has bought and does not wish to have a 
transfer made to him, must find some real purchaser who has 
bought^ and (not being a dealer in shares) wishes to have them 
transferred into his name. 

This has introduced the machinery of a ticket, which contains 
the name of such a person, and is made out by his broker and 
signed by him, and passes among the jobbers from hand to hand, 
until it gets to the hand of a jobber who has to take an actual 
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transfer from his vendor, and that name is by the usage substituted 

for his. The several jobbers settle with each other the difference maxtid 

of price upon their respective transactions. vim 

Now I am to draw aU such inferences of fact as a jury might 
properly draw, and thinking that the usage for the jobber to sub- 
stitute a name for his own is really limited to the legitimate pur- 
poses for which it was intended, I find as a fact that it does not 
apply when the name given is not that of an " ultimate purchaser," 
(to use the words of paragraph 13 of the case on the subject of 
usage), but is that of a man of straw, selected because he is a man 
of straw, and bribed to permit his name to be used. 

In the present case the man Goss whose name was passed was, 
according to the statement in the case, a man of that description. 
The real ultimate purchaser was Sir Thomas Sprye, and Goss, 
whose name was given, was a pauper chosen on that account, and 
received a sum of 47. 10s. for allowing it. 

I also find as a fact that the ticket by which the name is passed 
must, by the usage, be a bona fide document ; but in this case it 
was a falsehood and a continued falsehood. It falsely represented 
Goss, the pauper-substitute, to be a purchaser of the shares at 
2$. 6(2. discount, that is to say at 147. 17s. 6(2. per share, and so 
imposed upon every person into whoso hands it came, and at last 
upon the brokers of the plaintifi*, who made out the transfer upon 
the basis of it. 

The ticket, according to the usage, passes current among the 
jobbers. This currency makes it a most important document, and 
must be upon the faith of its being genuine. 

I should therefore decline to infer that the same usage which 
made it pass current, recognized as coming within the usage a docu- 
ment which is fabricated for the purpose of imposition. It would 
be something like a usage to make counterfeit coin a legal tender. 

This conclusion of fact shews that the defendant has not satisfied 
the usage, not having given the name of an ultimate purchaser in 
compliance with it, and therefore continues responsible to the 
plaintiff. This makes it unnecessary to consider the effect of the 
right to object to a particular name, and to have the objection 
referred to a committee of the Stock Exchange, the parties being 
bomid by their decision as stated in paragraph 13. But> in con- 



214 OOUBT OF EXGHEQUEB. [L. B. 



fiddering snch cases as the present, it must be borne in mind that 
-^/UTrtsD ^^^ committee is a domestic fomm^ which has no jurisdiction 
Pi^ whatever over any persons who are not members of the Stock 
Exchange ; and the outside vendor or purchaser has no right to 
appeal to this forum^ and therefore could not be bound by its 
decisions. It is true that, if he employed a broker who was subject 
to its rules, he mightTin that way indirectly come within its in- 
fluence, but that would depend entirely upon the contract which 
he made with his own broker. 

The rules and regulations [Bules 49, 61] (1) of the Stock Ex- 
change shew clearly, that the outside vendor or purchaser is 
regarded m the contracting party, having all the legal rights of a 
contracting party, and that the rules are not intended to affect 
those rights. 

Nothing which I have said is in any way at variance with the judg- 
ments in the cases of QrisseU v. Bristoiffe (2) and Coles v. Bridowe. (3) 
And the case of CriMe v. Paine decided first by V.-C. Giffard (4), 
afterwards by Lord Hatherley, L.C. (5), shews that in transactions 
of this nature, the only contract of sale is with the jobber (not 
with* his nominee), and that the execution of the transfer to the 
jobber's nominee does not preclude the vendor from saying the 
jobber has not performed his contract. 

My judgment is founded upon the conclusion of fact at which I 
have arrived for the reasons given, and as the defendant has not 
performed his contract according to the usage, there ought in my 
opinion to be judgment for the plaintiff. 

(1) General Rides apjoHicable to Stock such principal for any cost or damages 

Exchange Traruaetions : — incurred in consequence of .legal pro- 

"49. The Stock Exchange does not ceedings. 

recognize in its dealings anj other " S. 61. No memher shall attempt to 

parties than its own members : every enforce by law a claim arising out of 

bargain, therefore, whether for account Stock Exchange transactions against a 

of the member effecting it, or for ao- member or de&ulter, or against the 

count of a principal, must be fulfilled principal of a member or de&ulter, 

according to the regulations and usages without the consent of such member, 

of the House; and should a principal, or the trustees of the defaulter, or of 

without tbe consent of the committee, the Committee." 

attempt to enforce by law a claim (2) Law Bep. 4 C. P. 86. 

against a member of the Stock Ex- (3) Law Bep. 4 Ch. 3. 

change, the committee will decide as (4) Law Bep. 6 Eq. 641. 

to the liability of the broker or agent of (5) Law Bep. 4 Ch. 441. 
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PiGOTTy B. I have come, but not without hesitation, to the same 1869 
condusion as the Lord Chief Baron and my Brother Bramwell. I "" MAv^ rcn ^ 
bad great doubt if I could say that Goss, who is a mere man of p J^ 
straw, answers to the description of an '' ultimate buyer," which 
must mean at least a bona fide transferee. 

But I know not how to define the expression '' ultimate buyer " 
within the meaning of the language of the Stock Exchange. It 
certainly does not mean one who buys in the ordinary sense for 
Yalue. It is evident indeed that the transferor may give yalue to 
the transferee, as a consideration for taking the shares from him. 
Then, how can the expression bona fide transferee be defined? It 
is equally difficult. It cannot mean that no one may be a trans- 
feree who, if the shares should prove worthless, will be unable to 
pay all future calls upon them, for that would preclude a purchaser 
from giving shares to a poor friend or relative. 

The expression must, I think, be taken with reference to the 
circumstances of each case, which may vary to any extent, and the 
only escape from the difficulty which I can discover is that ex- 
pressed in my Brother Bramwell's judgment, viz., an appeal to the 
Stock Exchange Committee (1), who, upon objection made at the 
proper time, will decide between the parties, having regard to 
their own understanding of their own rules and the circumstances 
of each case of objection. Any other conclusion would work injus- 
tice to the defendant, and the view we take may operate very 
hardly on the plaintiff I am not satisfied with the decision of 
this case, nor with the rules of the Stock Exchange^ which may 
work great hardship upon innocent parties. But I can find no 
more satisfactory solution. 

Bbaicwell, B. I am of opinion that the defendant is entitled to 
judgment The case was given up by the plaintiff (2) except as to 
the shares, in respect of which the name of Goas was given. The 
facts are as follows. On the 24th of May, 1866, the plaintiff, by his 
brokers, Messrs. Sandeman, Dobree, & Co., members of the Stock 
Exchange, sold on the Stock Exchange to the defendant, a jobber 

(1) PoBt» p. 218. respect of other shares, port of the 100 

(2) In this action the plaintiff also shares sold hy the defendant for the 
made a claim against the defendant^ in plaintiff 
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1869 and member of the Stock EzchaDge, 100 shares in the Overend, 
Maxted Gumey, & Co. This sale must be taken to be according to the 
Padtb. ^^^ ^^^ practice of the Stock Exchange. There can be, I think, no 
question here as to the reasonableness of those rules and practice. 
The brokers were members of the Stock Exchange ; the bargain 
took place on its market to the defendant^ a member. It must 
have been, then, according to its rules and practice. 

This is so plain to mj mind, that nothing is necessary to prove 
it If the defendant had said to the broker, ''Of course this 
transfer is according to our Eules and practice," there could have 
been but one answer. It cannot matter that a remark, idle and un- 
necessary, was not made : see rule 49. (1) If the plaintiff in proper 
person had been the actual seller, he might contend that he was 
bound only by reasonable customs, and that what is relied on by 
the defendant is not reasonable. But he was not the seller. His 
broker was. If he gave no authority to his broker to sell on those 
terms there is no contract with the defendant. 

If he did — if he says, as he does, there is a contract — ^then it is 
that which his brokers made for him, viz., one according to the 
rules and practice of the Stock Exchange. I have said the brokers 
sold; in truth, they were to give money, and did give money, to 
have the shares taken ; perhaps the more correct expression would 
be to say they agreed to transfer, and the defendant agreed to be 
or find a transferee. I may observe that one fallacy advanced in 
these cases is that the bargain made is not fulfilled, but something 
else, done instead. This is not so ; the jobber gives a name other 
than his own, by virtue of and in pursuance of the original con- 
tract. On the name-day the defendant, according to the rules and 
' practice of the Stock Exchange, gave the name of one Goss to the 
plaintiff's brokers, as the person to whom ten of these shares were 
to be transferred. 

The name of this person was given to the defendant by Messrs. 
Foster & Co., members of the Stock Exchange, to whom the de- 
fendant had sold or agreed to transfer ten shares. This bargain 
also was subject to the rules and practice of the Stock Exchange. 
GoBs's name was given with his authority. He was not objected 
to by the plaintiff or his brokers, but a transfer was executed to 
(1) Ante p. 214, note (1). 
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Iiim by the plaintiff and handed to Messrs. Foster & Co. for Gosd. 18€9 
Upon this state of facts, then, it appears that the defendant had maxtkd 
found a transferee of ten shares for the plaintiff, to whom the p *- 
plaintiff had executed a transfer and who was bound to indemnify 
the plaintiff. 

It turned out that Goss was not a buyer of shares, nor a respon- 
sible person. Sir S. Sprye was Foster & Co.'s principal, and the 
real buyer from the defendant, but Goss agreed for a sum of 
money to save Sir S. Sprye from the risk of giving his. Sir S. 
Sprye's, name, and to allow his, Goss's, name, to be given, and to 
take the shares. This was not known to the defendant. If Goss 
had been a solvent person he would have been made to indemnify 
the plaintiff, but, as I have said, he was not. Then calls were made 
on the shares, and Goss being unable to pay them or indemnify the 
plaintiff, the plaintiff has paid them and brought this action* For 
what ? There are no pleadings, and no precise statement of his 
case. But it must be that the defendant has not done some part 
or all of what he contracted to do. The question then is, did he 
contract to do other or more than he has done ? This is a pure 
question of fact, what was the contract according to the rules and 
practice of the Stock Exchange. 

I am of opinion on the evidence that it required nothing different 
from or more than the defendant did. 

Paragraph 13 contains the evidence. In it there is found : *' At 
any time before the transfer of the shares has been executed by the 
seller, tlie broker may object to any name or names given by the 
jobber, and in the event of the jobber and broker failing to agree, 
the broker may appeal to the committee of the Stock Exchange, 
who, on such appeal, have the power to require the jobber to give 
to the broker a better name, in case they consider the broker to be 
thereunto entitled ;" and, '' subject as aforesaid, when a jobber has 
given a name, and the price of the shares has been paid, the jobber 
has fulfilled all the obligations required of him by the usages of 
the Stock Exchange in respect of the original bargain." 

I think the plaintiff would have had a right, according to these 
rules and practice, to object to Goss's name. I think Goss was a 
person he could not have been compelled to accept iis a transferee. 
If I am wrong in this, the plaintiff has plearly no case. If I am 

Vol. IV. T 8 
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1869 right, then, had he objected, the defendant must have found a &e&h 
Maxtsd ^name. He, the defendant, might then have objected to Foster & Co., 
p^i. ^^^ ^^^7 1^^^ bave given a fresh name. But the plaintiff did not 
nor did his brokers object, but he executed the transfer to Goss. 

Having done so, I think they cannot show that the defendant 
was bound to do anything more than, or different from, what he has 
done. I have said the question here is not what is reasonable, the 
question is what is the practice. Still, the more reasonable an 
alleged practice is shewn to be, the more likely it is to be the true 
practice. As to the general reasonableness of the rules and prac- 
tice in question, nothing can be better said than what was said by 
the Lord Chief Baron in Chrisseli v. Bridowe (1) ; but as to the 
particular part of the custom in question here, it can be shewn 
to be not merely reasonable but almost necessary to bo as the 
defendant contends. 

By the rules the seller has ten days to make the transfer. During 
tliese ten days he can make inquiries as to the proposed transferee. 
The jobber or other middleman has not a moment ; for, on the 
day he receives the name, he must pass it on. It might in time 
get back to the broker who first gave it. Further, the question 
is whether the intended transferee is satisfied, not whether the 
middlemen are. The defendant might have been satisfied as to 
Goss's name, not so the plaintiff. In all reason, then, the trans- 
feree shall make the inquiries. 

It is to be observed that the names and addresses were correctly 
given. Goss was not called esquire, or gentleman, or merchant. 
If there had been any fraud, no doubt there would be a remedy. 
The reasonableness will be more apparent when, in addition, it is 
remembered that the Stock Exchtmge Committee sit as a court of 
equity and honour to make right be done ; that if, for instance, 
Foster & Co. were wrong to pass Goss's name (which I am far from 
suggesting), the committee would compel them to make amends, 
either at the instance of the plaintiff or his broker. The unreason- 
ableness of a different custom would appear from this very case. 
The defendant heard nothing of this claim till April, 1867, at 
earliest, if not later ; the transfer then executed, Foster & Co. and 
Sir S. Sprye, both able to say to any claim made by the defendant 
(1) Law Eep. 4 0. P. at p. 52. 



Paine. 
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that it was late, and possibly the means of the different parties 1869 
altered. Again, the plaintiff has a remedy against Goes; suppose ^m^^^^ 
Goss conld pay lOOZ., is the plaintiff to have it and this action too ? „ «'• 
What remedy has th^ defendant, if he is liable ? He cannot tender 
him a transfer and the certificates of the shares, nor as far as I see 
make any valid claim on him. 

Further, have Sir S. Sprye, Goss, and Foster & Co. done wrong? 
If so, an action would lie against them by the plaintiff, the person 
injured by that wrong; if not, why should any action lie against 
the defendant^ who would thereby be made liable for the acts of 
others, which were not wrong in those others ? 

I am of opinion that the defendant is entitled to judgment. If 
I am wrong, it is on a question of fact, viz., what is the bargain 
made in such cases, what is the usage. This is no question of law, 
but of fact. 

Eelly, C.B. This claim to recover the call made in respect of 
a number of shares in Overend, Gumey, & Co., sold by the plain- 
tiff to the defendant, has been abandoned (1) except as to ten shares, 
and the circumstances of the case as to these appear to lie within 
a very narrow compass. 

The plaintiff, through his broker, sold these ten shares to the 
defendant, a jobber, for the account day ; and the day before the 
account day, which is called the *name-day, the defendant gave in 
the name of one Goss as the ultimate purchaser. The plaintiff 
made no objection to Goss, and in due time executed a transfer, 
and delivered it to him, or his broker, through his own broker ; 
and Goss, who had given authority to have his name delivered in 
as the ultimate purchaser, accepted the transfer executed by the 
plaintiff, who had in the meantime received through his own 
broker the price of the shares. 

It appeared that before Goss became entitled to these shares 
they had been purchased by Sir Samuel Sprye, who, upon the 
failure of Overend, Gumey, & Co., agreed with Goss that he 
should become the purchaser or transferee of the shares, not 
indeed for any price to be paid by him, but upon receiving the 
sum of 4Z. lOa. as the condition upon which he was to accept the 

(1) See ante, p. 215, note (2). 

T2 8 
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18C9 shares ; and further, it is admitted that Goss was an insolvent^ or 
"maxted ^* least an irresponsible man. 

Pa WK ^^^ defence is that, by the nsage of the Stock Exchange, upon 

the basis of which both the sale and purchase of these shares is 
admitted to have taken place, the jobber, — who is the original 
purchaser of shares, upon giving in the name of another as the 
ultimate purchaser, if the name be accepted without objection, and 
has been given in with the authority of the nominee, and the 
transfer to the nominee has been executed by the seller and ac- 
cepted by the nominee, and the price has been paid to the seller, — 
has performed his part of the contract, and is discharged. For this 
the case of Orissdl v. Bririowe (1) is an authority directly in point ; 
and I am of opinion that on this ground the defendant is entitled 
to the judgment of the Court. 

It was argued for the plaintiff, first, that the jobber is not dis- 
charged by the mere giving in of a name, unless it is the name of 
one to whom no reasonable objection can be made ; in other words, 
that the jobber warrants that the nominee shall be open to no 
reasonable objection; and some passages in the judgment of 
Cockbum, C.J., in Qrisidl v. Brietowe, are relied upon to support 
the proposition. But the language of the Lord Chief Justice upon 
this point is misunderstood. It is true that the nominee must be 
a person open to no reasonable objection, but this means only that 
by the usage of the Stock Exchange the seller has the right to 
object to him, and has ten days from the account day for that 
purpose. If an objection be made, it is referred to the committee 
of the Stock Exchange, and admitted or overruled according to 
the truth and justice of the case ; and if admitted, the jobber is 
bound to find another nominee free &om objection, or to perform 
the contract himself. But if, as here, the nominee be accepted 
without objection, and, as before observed, the seller transfers to 
him and he accepts the transfer, the jobber has performed his 
contract, which was not absolutely to accept the shares as pur- 
chaser, but only to accept them and become the purchaser himself, 
or to name another who is unobjected to, or turns out to be free 
from objection, and who, having authorized the use of his name, 
becomes the ultimate purchaser; and the jobber is then discharged. 
(1) Law Rep. 4 C. P. 36. 
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It was farther objected on behalf of the plaintiff that the 
transfer of the purchase from Sir Samuel Sprye to Goss was mattbd 
fraudulent and void, and that Goss was therefore not a real and p ** 
bona fide nominee, either by law or according to the usage of the 
Stock Exchange. But this is not so. Any holder of shares in a 
joint stock company may lawfully sell and transfer them, and 
cease to be the proprietor of them, and vest the property in them 
in the vendee with or without consideration, or even, as in this 
case, paying a sum of money to the vendee to accept them, although 
the vendee be irresponsible or insolvent ; and if the name of an 
insolvent who has thus become the owner of the shares be given 
in by^ihe jobber as the ultimate purchaser, the seller according to 
the usage may object to him, if he think fit; and, as already 
remarked, has ten days from the account day for that purpose. But 
if he fail to do so, and accepts the nominee without inquiry, he has 
only himself to blame, and he is bound by the usage to recognize 
him, and him alon6, as the purchaser. Besides, if there were any 
fraud in this part of the transaction, which there was not, it was 
not known either to the defendant, or the brokers, or the pur- 
chaser's jobber, or indeed to any of the other parties interested in 
or connected with this contract, except Sir Samuel Sprye and 
Goss himself, and therefore could not affect the rights and liabili- 
ties of the one or of the other. Under these circumstances, the 
plaintiff having accepted Goss as the ultimate purchaser, and 
having actually executed to him a transfer of the shares, he has no 
longer the power to transfer them to the defendant, the original 
purchaser, who, having performed his part of the contract, has 
exonerated himself from all liability to the plaintiff, and is entitled 
to the judgment of the Court, 

" Judgment far the defendant. 

^ Attorneys for plaintiff: Freshfidds. 
Attorneys for defendant : J.db if' Pontifefe. 
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[m THE EXOHEQUEfi CHAMBER.] 

EARL OP DERBY v. THE BURY IMPROVEMENT COMMISSIONERS. 

Ifui$anee-—Sewer8^C(m$tructi<m — Local Ad and General Act — Coropenaorfftm — 
Nuisances Bemaval Act, 1865 (16 <fi 19 Vict, c 121),'«. 22-^Oeneml Highway 
Act(fiAQWm.^ c. 50), «. 67. 

The defendants were commissioners under a local act, which empowered them 
to make drains throngh private enclosed lands, after giving twenty-eight days* 
public notice, with power to peisons interested to object and to appeal. The 
defendants were also, as such commissioners, by s. 3 of the Nuisances Removal 
Act, 1855, the local authority; and as the local authority, were, by s. 22 of the 
same act» and by s. 67 of the General Highway Act, empowered, without giving 
notice,^to make drains through private enclosed lands adjoining a highway, for the 
purpose of removing an existing nuisance. A watercourse used as a sewer being 
a nuisance, and a new sewer being necessary to remove the nuisance, the defend- 
ants, without giving notice, made a new sewer through the plaintifTs enclosed land 
adjoining a highway, not in the line of the watercourse : — 

Held^ reversing the decision of the Court below, that the defendants were 
entitled to act under either the local act or the general act, at their election ; and 
that the making of the sewer in that manner was within their powers under the 
general act. 

S. 22 of the Nuisances Removal Act^ 1855, construed with s. 67 of the General 
Highway Act, empowers the local authority, where a new sewer is necessary, to 
make the same in any direction they think fit through private enclosed lands 
adjoining a highway, although no sewer previously existed there. 

The same sections provide compensation for damage caused by the making of 
such a sewer, to the owner or occupier of the land through which the same is made. 

Error on a special case, on which the Court of Exchequer gave 
judgment for the plaintiff. (1) 

The case was stated in an action brought by the plaintiff, as 
reversioner, against the defendants, for constructing a sewer in his 
land under the following circumstances. The plaintiff's land was 
bounded by a high road, and was traversed by a stream called 
Huntley Brook, which received the drainage of several sewers. 
The brook having become a nuisance, the defendants constructed 
the sewer in question, carrying it for a short distimce by the side 
of Huntley Brook, and thence diagonally across the plaintiff's 
land, being enclosed land, and where there was no public way, to 
the adjoining high road, and there connecting it with an existing 

(1) Law Rep. 3 Ex. 121, where the Ucis and material sections of the acts in 
question are fully set out. 
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system of sewers below. The nuisance could not have been 1869 

removed without constructing a new sewer, and the course pursued eabl Dkbbt 

by the defendants was the most inexpensive and convenient for ^^' 

the purpose. iKPfioynmr 

Oox- 
The defendants were commissioners under the Bury Improve- KoaonmtB. 

ment Act, 1846 (9 & 10 Vict. c. ccxciiL), and as such were, by s. 3 

of the Nuisances Eemoval Act (18 & 19 Vict, c 121), the local 

authority under that act ; and were also, by s. 82 of the local act, 

surveyors of highways. 

By s. 22 of the Nuisances Eemoval Act, whenever any drain or 
watercourse " is a nuisance within the meaning of this act, and 
cannot, in the opinion of the local authority, be rendered innocuous 
without the laying down of a sewer, or of some other structure 
alonff the same, or part thereof, or instead thereof y such local autho- 
rity shall, and they are hereby required, to lay down such sewer or 
other structure, and to keep the same in good and serviceable re- 
pair ; and they are hereby declared to have the same power as to 
entering lands for the purposes thereof ... as are contained in 
5 & 6 Wm. 4, c. 50, s. 67 . . . and the provisions contained in this 
section shall be deemed to be part of the law relating to highways 
in England, &c." 

By 5 & 6 Wm. 4, c. 50, s. 67, power is given to surveyors " to 
make, &c., drains, &c., in and through any lands or grounds 
adjoining or lying near to any highway, upon paying the owner or 
occupier of such lands or grounds, provided they are not waste or 
common, for the damages which he shall sustain thereby." 

The defendants, however, had also power, under their local act, 
68. 101, 102, 110, 111, to make drains through all places within 
the limits of their act (within which the place in question was) ; 
and, if necessary, '' through any enclosed lands or place not being 
a public way . . . making full compensation to the owners and 
occupiers thereof;" but they were bound, before doing so, to give 
twenty-eight days' notice,and persons thinking themselves aggrieved 
were entitled to object and to appeal to the quarter sessions. The 
defendants had not given any notice under the act. 

The Court below (Martin, B., dissenting) held that the defendants 
were not entitled under s. 22 of the Nuisances Bemoval Act, 1855, 
to make the drain In the manner they had done, for that that section 
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1869 only empowered them to make a sewer in the same line with the 
EABLDBBBY"old sewer, except perhaps in the caae of absolute necessity; that 

BuBT ®' ^"^ ^^ ^^'^ Highway Act, providing compensation, did not apply 
Impkotemknt to permtment injury to, or occupation of, the land, and that the 
VI88IOKEB8. defendants ought to have proceeded under their local act. 
The defendants brought error. 

Mantstffy Q.O. {Holker with him), for the defendants. 

Jones, Q.O. {J. A. Russell with him), for the plaintiff. 

The arguments urged, and the cases cited, were the same as in 
the Court below ; and Jones^ Q.C.y also cited the following autho- 
rities to sliew that a special act is not repealed by a subsequent 
general act, not wholly inconsistent with it : Fitzgerald v. Champ- 
neys (1) ; Goldson v. Bueh (2) : Birlcenhead Docks v. Laird (3) ; 
Conservators of the Thames v. EaU (4) ; Dr. Foster's Case (5) ; 
CFlaherty v. HTDoweU (6); 1 Black. Com. p. 89; Dwarris on 
Statutes, p. 531—2 ; 1 Kent's Com. p. 466, n. (7) 

Cur, adv. vuU. 

May 14. Hannen, J., read the judgment of the Court (Willes, 
Keating, Hannen, Brett, and Hayes, JJ.) prepared by 

WiLLES, J. The question for consideration is, whether the 
Bury Improvement Commissioners were justified in making a new 
sewer through Lord Derby's land, in order to convey away sewage 
of the town, previously insuflSciently provided for by an open water- 
course, which had become a nuisance irremediable, except by the 
construction of a new sewer, and the sewer actually made being 
the most inexpensive and convenient that could be constructed ? 

Tliat question branches into four. First, whether any power to 
make new sewers is conferred by the Nuisances Kemoval Act, 
8. 22 ? And if yea, secondly, whether the commissioners have any 
discretion as to the position of the new sewer, or are bound to 
make it as near as may be to the course of the old nuisance? 
Thirdly, whether they are shewn to have abused their powers? 

(1) 2 J. A H. 31 ; 30 L. J. (Ch.) (4) Law Eep. 3 C. P. 415 

V2^1^F^f ^7-^ (5)11 Rep. 63 a, b. 

(2) 15 East, 3<2. /gj e H. L C 149 irt 

(3) 4 Be G. M. & G. 732 : 23 L J n\ 9 J^ '7* a ] \ ^^^' 

(Ch.) 457. ' ''• '' j£^^Xt ^' ' • ^° '<^'^^"^y 
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And, lastly, whether, if the preceding questions be answered in 1869 
favour of the commissioners, they are disabled from acting under eabl Derby 
the General Nuisances Bemoval Act, by reason of having previously ^ •• 
had power to take the same course under the Bury Local Act, Impbovimwt 
after notice, which notice has not been given ? jossiokisbs. 

Upon the first question, no member of the Court below suggested 
any doubt, and we entertain none, that the words 'instead thereof," 
in the 22nd section, do import a power to make a new sewer, 
wherever that is the proper course in order to cure the nuisance. 

The second question is answered by reference to the powers of a 
surveyor of highways under the 67th section of the General High- 
way Act, which powers are conferred in terms upon those who act 
under the 22nd section of the Nuisances Removal Act. The 67th 
section gives authority to the surveyor to *^ make, &c., all ditches, 
gutters, drains, or watercourses, and also to make and lay such 
trunks, tunnels, &c., <m he shall deem necessary in and through any 
lands or grounds adjoining or lying near to any highway, upon 
paying the owner or occupier of such lands or grounds for the 
damages which he shall sustain thereby." Construing this section 
with section 22 of the Nuisances Bemoval Act^ we are of opinion 
that the necessity for making a new sewer being ascertained as a 
matter of fact^ it was for the commissioners to exercise their judg- 
ment in what direction that new sewer should be made through 
the adjoining land, and that, so long as they exercised an honest 
discretion, without misconduct or negligence, they are not liable 
to have their judgment overruled in a court of law. 

The third question is answered by the Lord Chief Baron, in 
delivering the judgment of the majority of the Court below, as 
follows : ** If the traversing of the plaintiffs enclosed field were 
necessary to the completely remedying or removing the nuisance in 
question, I should think that even that measure might be resorted 
to under the 22nd section. But," the Lord Chief Baron adds, " it is 
quite obvious that this end may be accomplished by merely carry- 
ing away the accumulation of filth, and converting the open drain 
into a covered sewer, upon the same spot, and in the same direction 
as that which now exists. It is therefore that I think that the local 
authority have exceeded their powers in entering and cutting 
through the enclosed land of the plaintiff." The case, however. 
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18691 as I read it, does not state that the altematiye course thus contem- 

Earl Dihbt plated was feasible or advisable ; indeed, so far as I can divine, 

^' the result of substituting a closed tortuous tube for an open tor- 

Impbovbmbkt tuous passage shews the contrary ; nor, in the absence of peculiar 

VIB8IONEB8. local aud technical information, can I arrive at the conclusion by 

inference that the course of making the new sewer deemed by the 

commissioners to be necessary, and constructed by them in the 

most inexpensive and convenient course, was an unnecessary act, 

in abuse of the powers vested in them by the statute. There is 

no suggestion of excess or abuse in the statement of facts upon 

which our judgment ought to be founded. In the absence of any 

proof to the contrary, credit ought to be given to public oflBcers, 

who have acted prima facie within the limits of their authority, 

for having done so with honesty and discretion. 

Upon the fourth point many cases were cited to shew that special 
privileges conferred by statute upon individuals, or special consti- 
tutions imposed upon limited bodies, are not to be considered as 
repealed by subsequent general legislation not expressly or by ne- 
cessary inference inconsistent with the former. Those authorities 
are only so many illustrations of the rule generalia specialibus non 
derogant. They are inapplicable to the present ease, where the 
local act conferred upon the commissioners a power conditional 
upon giving notice, and the general act gives power to all such 
bodies to do the same thing without such notice. The notice con- 
templated by the local act is not a right of the persons to receive 
notice, but a mere restriction of the power under the local act, 
making that power inapplicable where no notice is given. There 
is no more inconsistency in the two powei-s co-existing, and either 
of them being exercised at the option of the commissioners, than 
in the general covenant to repair co-existing in the same lease with 
a covenant to repair after a month's notice, either of which may 
be enforced by the landlord. (1) Upon this point the Lord Chief 
Baron expresses his concurrence with Martin, B., and Channell, B., 
does not appear to have expressed any opinion to the contrary. 

I therefore agree in the opinion of Martin, B., in the Court 
below. Nor can any real injustice follow, because the compensation 
clause in the act is abundantly large to secure to Lord Derby com- 
(1) Sec Few v. Perkins, Law Rep. 2 Ex. 92. 
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pensation in money for all damage or deterioration of his property 18C9 
by the act of the commissioners : Lister v. Lobley. (1) EablDebbt^ 



The judgment onght to be reversed, and judgment ought to be 



Bury 



giren for the defendants. Improvemknt 

Judgment reversed. inasioKSBs. 

Attorneys for plaintiff: Appleby , Wright, dt Crotuther,for8.(&8. 
Woodcock, Bury. 

Attorneys for defendant : Bidsdde & CraddooJc, for Harper dk 
Dodds, Bury. 
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FERRAR V. THE COMMISSIONERS OF SEWERS IN THE CITY OF 

LONDON. 

Comperuationr^PvMic WorJa^Landa Clauses Act, 1845 (8 Vtd, e. 18), ». 68 
— aVy ^London Sewers Act, 1848 (11 & 12 Vict. c. dxi%%). 

The Ci^ of London Sewers Act, 1848, by s. 2 inocnrporates the Lands Clauses 
Act, 1845 ; but s. 3 excludes the operation of those provisions of the Lands 
Clauses Act which relate to '* the purchase and taking of lands otherwise than 
by agreement \* and those words are the descriptive heading of ss. 16 — 68 of that 
act. Compensation was given by the special act in certain special cases of injury 
to, and interference with, property ; but no compensation was given for the in- 
jurious affecting of lands generally. The plaintifif, whose premises were injuriously 
affected by works executed by the defendants under the powers of the local act, 
claimed compensation under s. 68 of the Lands Clauses Act: — 

Edd, reversing the judgment of the Court below, that s. 68 of the Lands 
Clauses Act was not incorporated in the local act. 

Qumre, whether, if s. 68 of the Lands Clauses Act had been incorporated, com- 
pensation could have been claimed under it, the plaintiff not being entitled to 
compensation by any other statutory provision. 

Erbob on a special case on which the Court of Exchequer gave 
judgment for the plaintiff. (2) 

The plaintiff claimed compensation for injuries alleged to be 
caused to his premises by the act of the defendants, in raising the 
level of Liverpool street, in the city of London, under the powers 
contained in the City of London Sewers Act, 1848 (11 & 12 Yict. 

(1) 7 A. &. E. 124. the case and the material sections are 

(2) Ante, p. 1, where the facts of set out. 
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c. clxiii.), 8. 120 ; and brought an action in which a special case was 
stated ; the questions for the Court being, — Whether the plaintiff 
was entitled to compensation ; and if so, whether bj action or 
under the Laiids Clauses Act, 1845, or any other act. 

The City of London Sewers Act, 1848 (s. 2), incorporates the 
Lands Clauses Act, 1845, but (s. 3) excludes the provisions of that 
act " relating to the purchase and taking of lands otherwise than 
by agreement." 

By 8. 5 of the Lands Clauses Act, 1845 (8 Vict c. 18), it is 
provided that subsequent acts may incorporate portions of that 
act relating to any particular matter, describing the matter to be 
incorporated *' as it is described in this act in the words intro- 
ductory to the enactment with respect to such matter ;" ss. 16 to 
68 inclusive are introduced by the words, ^'and with respect to 
the purchase and taking of lands otherwise than by agreement ;'* 
and s. 68 provides that "if any party shall be entitled to any com- 
pensation in respect of any lands or of any interest therein, which 
shall have been taken for, or injurioudy affected hy, the execution 
of the works, and for which the promoters of the undertaking shall 
not have made satisfaction under the provision of this or the special 
act, or any act incorporated therewith, and if the compensation 
claimed in such case shall exceed the sum of 502., such party may 
have the same settled either by arbitration, or by the verdict of a 
jury, as he shall think fit," &c. 



J. Brown, Q.C. (J. 0, QriffUs with him), for the defendants. 
The judgment of the Court below cannot be sustained ; for, first, 
even if s. 68 of the Lands Clauses Act, 1845, were incorporated, 
it would not confer on the plaintiff a right to compensation. It 
only provides methods of redress for the case of those who are 
already entitled, but does not itself create or extend that right But 
secondly, that section is excluded by the plain words of s. 8 of the 
local act ; and what their sense is is shewn by the very structure 
of the Lands Clauses Act, and confirmed by the provisions of 
8. 5. Moreover, the local act shews by inference that this was 
the intention ; for s. 159 (1) providing for compensation in certain 
cases, expressly refers to this section (s. 68), which would be un- 
(1) Ante, p. 5, note. 
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necessary if it were already incorporated. And again, the pro- 
visions of the local act shew that whenever compensation was 
intended to be given it was expressly provided for, as in ss. 53, 71, 
153, 156, 159 (1) ; while, on the other hand, in ss. 104, 125 (2), it 
empowers the commissioners to do acts which may be in derogation 
of private rights, in cases where compensation is obviously excluded. 
The same intention is shewn by ss. 236, 239 (3), which are intended 
to provide for all cases where compensation is to be claimed on 
account of works executed under the act. But if compensation is 
not given by statute, it is plain that no right to it exists at all ; 
for the works have been executed by statutory authority : Boulter 
v. Crovdher, (4) 

Keane, Q.G. {Barnard with him), for the plaintiff. If s. 68 is 
incorporated, compensation is given, for the right to it is clearly 
implied. It is incorporated, for the words of exception in s. 3 of 
the local act must be taken according to their plain sense, and 
not as interpreted by another act. For this contention Broadbent 
v. Imperial Qadight Company (5) is an authority ; for there Willes 
and Crompton, JJ., delivered their opinion, which Lord Cran- 
worth, L.C., adopted, that s. 68 was under similar circumstances 
iucorporated. 

[Hannek, J. There the Gasworks Glauses Act, 1847 (10 Vict, 
e. 15) was also incorporated, which by s. 6, supposing it applicable, 
gave compensation; it was only necessary, therefore, to go to 
8. 68 for the method of redress ; and it was not contended that, 
without the former section, & 68 of the Lands Clauses Act would 
give compensation. The decision was, however, that those sections 
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(1) For ss. 53, 153, 156, 159, see 
ante, pp. 4, 5 (note). S. 71 empowers 
ibe oommissioners to open and inspect 
drains, &a ; in case the drains, &c., are 
found in good order, they are to cause 
them to be closed and made good, " and 
fnlL compensation shall be made by 
them for all damage or injuries done or 
occasioned by the opening of any such 
drains, &c.*' 

(2) S. 104 empowers the commis- 
sioners to erect nrinals, &c., for the ac- 
commodation of the public; by s. 125 



no vault is to be made under a street 
without the commissioners* consent ; 
the section also regulates the mode of 
making them, and gives the commis- 
sioners power to fill up vaults made 
contrary to the act at the expense of 
the person making them. 
(8) Ante, p. 5, note. 

(4) 2 B. & C. 703. 

(5) 7 D. M. & G. 436, 466, 463 ; 
26 L. J. (Ch.) 276 ; see however Beg. 
V. Mayor (f London^ Law Hep. 2 Q. B. 
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were not applicable, inasmuch as they only applied to acts autho- 
rized by the special act, and that the act in question was not so 
authorized.] 

It is at least an authority to shew that the use of sudi words of 
exclusion as this does not necessarily exclude the whole portion of 
the general act which is introduced by them. Leader v. Moaton (1) 
shews the rights of persons injured by acts of this kind, and can- 
not be considered as overruled by British Oast Plate Manufacturers 
y. Meredith, (2) All such claims were intended to be proyided for 
and systematized by these acts. 

Bratvn, Q.C.y in reply. In Broadbent v. Imperial Gadighi Com- 
pany (3) the words of exception were " except so much of the 
last-mentioned act (8 Yict. c. 18) as relates exclusively to the pur- 
chase and taking of land by compulsion." That compensation 
must be specially provided for, when it is claimed in the case 
of public works executed under statutory authority, is shewn by the 
provisions made in acts which confer such powers, as, for instance, 
the Markets and Fairs Clauses Act (10 Vict c. 14), ss. 6, 11. 



CocKBURN, O.J. We are all of opinion that the judgment of 
the Court below must be reversed. The claim is for compensation 
in respect of injuries affecting the plaintiff's premises, in conse- 
quence of the acts of the defendants in altering the level of a street. 
When we look at the local statute under which the defendants 
have acted, it is clear that they have acted within the limits of 
their authority ; but the act contains no machinery providing for 
compensation to persons whose premises may be affected. It is 
said, however, that s. 2 incorporates the Lands Clauses Act, 1845, 
and that, though prima facie, s. 68 of that statute appears to 
relate only to the procedure by which compensation is to be as- 
sessed to those who are already entitled to it, yet its principal 
importance, in fact, consists in this, that it does confer a right to 
compensation, and that it must do so for this reason, that there is 
no other provision relating to compensation for land injuriously 
affected by acts done under the powers either of that or of the local 
act It is not necessary to decide whether, supposing s. 68 to be 

(1) 3 Wilfl. 461. (2) 4 T. R. 794. 

(3) 7 D. M. & G. 436 ; 26 L. J. (Ch.) 276. 
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incorporated, this argument is well founded or not, though we have 1869 
considerable doubta on that point, and should, if we had been driven fbbb^b 
to decide it, have taken time to consider. But we are all of opinion co,J^g. 
that that section is not incorporate. For though s. 2 incorporates wonkba op 
in general the Lands Clauses Act, 1845, yet s. 3 makes an excep- London. 
tion of all that part of the act which relates to the taking of lands 
otherwise than by agreement. Now, when we turn to that act for 
our guidance as to what that portion is, we see that there, as in 
some other similar acts, in order to avoid the necessity of inserting 
seriatim the clauses to be incorporated or to be excluded in an act 
which it is intended shall incorporate part only of the provisions, 
it is provided that this partial incorporation may be made by in- 
corporating or excluding in the mass the sections falling under a 
particular heading or title. Now, here we have a series of clauses 
under the heading " with respect to the purchase and taking of 
lands otherwise than by agreement,'' and this heading occurs be- 
tween ss. 15 and 16, and introduces all the sections from s. 16 up 
to s. 68, no other heading occurring till after that section, and then 
a new heading introducing s. 69. It is, therefore, quite impossible 
to say that s. 68 is not to be considered as included under that 
heading ; it is necessary to make up the part introduced by the 
title prefixed to s. 16, and which runs on to s. 69. Being therefore 
included in that part, it is excluded by s. 3 of the local act. 

But it has been further pointed out that by s. 159 of the local 
act compensation is given in a particular set of cases, and it is ex- 
pressly said that the compensation shall be assessed under the 
Lands Clauses Act, 1845. Now, if s. 68 was not excluded by s. 3 
of the local act, it would clearly not be necessary to introduce this 
provision for that particular case. 

We were urged, however, with the case of Broadhent v. Imperial 
Gadight Company (1), as an authority for the plaintiff. But that 
case is plainly distinguishable, for there the local act incorpo- 
rated the Lands Clauses Act, 1845, with the exception of so much 
only as related exclusively to the purchase and taking of lands by 
compulsion. It therefore left untouched that which related to re- 
sponsibility for injuriously affecting lands. The 68th section, there- 
fore, was not excluded, but remained untouched. Looking, however, 
(1) 7 D. M. &. a. 436 ; 26 L. J. (Cb.) 276. 
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at the 3rd section of this local act, and comparing its other proYisions, 
it is plainly impossible to consider that it was the intention of the 
legislature to incorporate s. 68 with it Eveni therefore, if we were 
prepared to hold that by inference and implication s. 68 would, if in* 
corporated, give the right to compensation claimed by the plaintiff, 
yet holding that its operation is excluded, we must give our judg- 
ment for the defendants, reversing the judgment of the Court below. 

Keating, Lush, Haknen, BcErr, and Hayes, JJ., concurred. 



Judgment reversed. 



Attorneys for plaintiff: Broivnd: Godwin. 
Attorney for defendants : A. O. Baylis. 



l^l^^ 14, [IN THE EXCHEQUER CHAMBEIl.] 

SPILL V. MAULE. 
Libd — Privileged Communication — Actual Malice — Evidence for tJie Jury, 

Libellous ex preasions used in a privileged communication may be evidence of 
actual malice for the jury ; but if, taken in connection \vitk admitted facts, they 
are such as might have been used honestly and bon& fide by the defendant, the 
judge may withdraw the case from the jury and direct a verdict for the defendant. 

The defendant, in a privileged communication, described the conduct of the 
plaintiff as " most disgraceful and dishonest." The conduct so described was of 
an equivocal nature, and might honestly and bon& fide be supposed by the defend- 
ant to be such as he described it :— > 

Eeld that, implied malico being negatived by the privilege, there was no evidence 
of actual malice, and that a verdict for the defendant was properly directed by the 
judge at the trial. 

Bill of Exceptions to the ruling of Martin, B., in an action for 
libel tried at Westminster on the 13th of Jime, 1868. 

The libel declared on was contained in a letter written by the 
defendant) a creditor of the plaintiff's firm, and engaged under 
an agreement with the firm in winding up their affairs^ to Messrs. 
Collier & Co., who were also creditors of the firm. The letter was 
in the following terms : — 

'' I think it right to inform you that Mr. Briggs has consulted 
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Hr. Spill's assignees and myself as to certain letters which you 18C9 
have addressed to him. The proceedings which Mr. Briggs has ^^ 
been advised to take are quite in accordance with our views, and 
although I have no right and no wish to dictate to you any parti- 
cular line of conduct, I cannot help saying that your proceedings 
entirely contradict the spirit of your letters, in which you profess 
to act only for the benefit of the general body of creditors. I may 
state that the conduct of Mr. Spill (the plaintiff), has been masi 
disgraceful and dishonesty and the result has been to diminish ma- 
terially the available assets of the estate. I think you ought to 
have satisfied yourselves that the statements made by Mr. Spill's 
solicitor are really in accordance with the facts, before taking a 
course which will be in opposition to the Irishes of the creditors, 
and also will still further diminish the amount available for distri- 
bution and will greatly delay the payment of another dividend." 

The transaction to which the defendant referred was as follows. 
Disputes having taken place between the plaintiff and his partner, 
Mr. Briggs, both before and in relation to the winding-up, and the 
plaintiff suspecting Mr. Briggs to be ** drawing out money on his 
private account," and " helping himself," he on the 13th of De- 
cember, 1866, took from the cash-box of the firm a parcel of bills 
to the amount of 1264Z., directing the clerk to take an account of 
them, and to tell Mr. Briggs to debit plaintiff's account with them. 
These facts were proved by the plaintiff in his examination in 
chief, and this being the plaintiff's case the learned judge directed 
a verdict to be entered for the defendant. A bill of exceptions 
was tendered to this ruliag, on the ground that though the com- 
munication was privileged, yet the terms used in the letter were 
evidence of actual malice, and ought to be left to the jury. 

Huddlestons Q.O. (/. 0. Oriffits with him), for the plaintiff. It may 
be admitted that the communication was privileged; but Toogood v. 
Spyring (1) shews that with respect to privileged communications 
it is a question for the' jury, whether under the circumstances and 
from the style and character of the language used, the libel was in 
fact malicious ; for the circumstances which create privilege only 
protect communications which are ** fairly warranted by any reasou- 

(1) 1 C. M. & R 181. 
Vol. IV. U 8 
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1869 able occasion or exigency, and honestly made." (1) Wriffht y. Wood- 
Spill 9^ (2) shews that the letter is to be left to the jury, as containing 
itself evidence on which they may find actnal malice in its author. 
The libellous letter was also left to the jury in Choice y. Wtldes (3), 
and that course was sanctioned by the judgment of the Court, 
who declined to say that there were '^ no expressions in it which 
do not exceed the limits of priyilege, and which may not be con- 
sidered eyidence of malice." The same principle was applied to 
an action of slander in Jaehson y. Hopperton. (4) In the present 
case the letter applies the terms ** disgraceful and dishonest " to the 
plaintiff's conduct ; it should haye been left to the jury to compare 
those terms with the circumstances to which they related, and to 
express their opinion as to whether the disproportion between the 
two did not furnish eyidence of actual malice. He also referred 
to OUpin y. Fowler. (5) 

[Lush, J. Your contention amounts in substance to saying, that 
in eyery case the words of defamation must be left to the jury as 
eyidence of actual malice. 

CbcKBUBN, C. J. If implied malice is rebutted by the existence 
of privilege, actual malice may be set up by the circumstances of 
the case compared with the language used ; and this is a question 
of degree, to be judged of in each case by seeing whether, under the 
circumstances proved, the language could have been used honestly 
and bona fide.] 

BuU, Q.a (BaOanHne, Serjt, and Qiffwd, Q.C, with him), for the 
defendant It may be admitted that expressions may be used so far 
beyond what the occasion calls for as to raise apresumption of actual 
malice for the jury ; but the question must still arise, and be detei^ 
mined by the judge, whether the libel furnishes any eyidence at all 
on which the jury could find malice. There may certainly be cases 
where uncontroverted evidence shews clearly that the use of the 
language was warranted by the circumstances, although it turns out 
that the statements made, or the description of the plaintiff's conduct 
given, are not in &ct true. In such a case, if the jury found actual 
malice their verdict would be set aside, and if so, it is for the judge 

(1) 1 G. M. & R. at p. 193. (3) 5 E. & B. 328, 340; 24 L. J. (Q.B.) 367. 

(2) 2 C. M. & B. 673. (4) 10 0. B. (N.S.) 829. 
(5) 9 Ex. 615. 
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to exercise his discretion as to whether there is any evidence for 1869 
them. And the limit to his discretion is similar to that which exists gp^L 
in cases of negligence, where it is not a mere scintilla of evidence that 
will entitle him to leaye the matter to the jury, but there must be 
evidence on which they may reasonably find for the plaintifil So, 
here, if the evidence vdll not support a finding of malice, the ques- 
tion of malice ought not to be put to the jury at all. Now, in this 
case, the plaintiff admitted that he had acted in a manner which 
might honestly be described in the language of the defendant's 
letter, although it was also capable of another construction. If 
so, the defendant's conduct was as capable of receiving the con- 
struction of honesty and bona fides as of malice, and the evidence 
admitting of either hypothesis, a conclusion adverse to the defend- 
ant cannot be drawn from it. Cowles v. Potts (1), and Manby v. 
Witt (2), shew that a communication made under the circumstances 
existing here is privileged (3), and Fryer v. Kinnerdey (4), and 
Caidfidd V. WhUworlh (5), shew the necessity of express malice 
being clearly proved where privilege exists, the nature of the cir- 
cumstances which will prove it^ and the duty of the judge to with- 
draw the question from the jury when the evidence is insufficient : 
where the proof rests on a comparison of the expressions used with 
the events described, there must be something beyond a natural, 
though it may be in fact an inaccurate, description of equivocal 
conduct 
Huddledon, Q.O., in reply. 

CoCKBTTBN, C.J. On the whole we are of opinion that the 
learned judge was right in directing a verdict for the defendant in 
this case. We are all agreed that the general proposition con- 
tended for by the counsel for the plaintiff is right, and that it may 
be that the language used in a libel, though under other circum- 
stances justifiable, may be so much too violent for the occasion and 
circumstances to which it is applied, as to form strong evidence 

(1) 34 L. J. (Q.B.) 247. finn, in parsaanoe of an agreement of 

(2) 18G.B. 644; 25 L. J. (O.F.) the 18th of June, 1866, by which he was 
294. empowered l^ the firm to do ao. 

(3) This point was in fact oonoed^ (4) 15 G. B. (K.S.) 422; 33 L. J. 
hy the plaintiff. The defendant waa (O.P.) 06. 
acting in winding np the afGure of the (5) 18 L. T. (N.a) 527. 

U2 8 . 



Maule. 



236 COURT OF EXGHEQUEB. [L. B. 

1S69 of malice, upon the issue of whether the communication is covered 
^^ by the privilege, and that an inference of actual malice may be 
drawn from its use. If, therefore, any question of fact arose with 
respect to the circumstances, it should be left to the jury. But we 
must look to see what really took place on this occasion. The de- 
fendant was a creditor of a firm of which the plaintiff was a 
partner, and was therefore interested in the winding up of the 
a£hirs of the partnership which was then going on. In the course 
of this winding up, the matters occurred in reference to which the 
defendant wrote the letter complained of. Certain disputes having 
arisen between the plaintiff and his late partner, Briggs, relating to 
the partnership transactions, Collier & Co., the firm to whom the 
defendant's letter is addressed, had written a letter to Briggs as to 
the state of affairs, which had been brought to the knowledge of the 
defendant ; and the defendant, who, as a creditor of the plaintiff 
and Briggs, was an interested party, writes to Collier & Co. with re- 
ference to this letter and the matter to which it related ; it was, 
therefore, clearly a privileged communication. 

The question then arises, whether the language is too strong 
for the occasion ; the terms applied to the plaintiff's conduct being 
'' most disgraceful and dishonest." Now, the communication being 
privileged, the presumption is in favour of the absence of malice 
in the defendant, and in order to rebut this presumption, the 
plaintiff must shew actual malice, and he may no doubt shew 
this by a reference to the terms of the libel as being utterly 
beyond and disproportionate to the facts. We must look, then, 
to see whether the circumstances are such as to rebut on the 
part of the plaintiff the presumption of the absence of malice in 
the defendant Now, in his own evidence, the plaintiff disclosed 
a fact to which, it may be fairly presumed, the defendant referred 
in his letter, namely, the fact that the plaintiff had taken away 
bills forming part of the assets of the firm in a manner indicating 
an intention to retain them. This act was capable of a twofold 
construction ; it might have taken place under such circumstances 
that the plaintiff could not properly be exposed to any moral censure, 
as, for instance, if he only intended to keep the assets in security 
for the benefit of creditors : or the circumstances might have been 
such that in taking the bills he acted dishonestly and disgracefully^ 
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Now, the presnmption of law being in favonr of the absence of 1869 
malice in the defendant, and the only evidence of malice being his gnu. 
description of acts done by the plaintiff, which were capable of a two- Mmjlb. 
fold construction, that presomption of innocence which attaches to 
the writer most also, where his act is capable of a double aspect, still 
attend him. Starting with the presumption of innocence in his 
favour, we must assume that the defendant did entertain that view 
of the plaintiff's acts which induced him to believe, and honestly to 
believe, and say, that the plaintiff's conduct was dishonest and dis- 
graceful We have not to deal with the question whether the plain- 
tiff did or did not act dishonestly and disgracefully ; all we have to 
examine is whether the defendant stated no more than what he 
believed, and what he might reasonably believe ; if he stated no 
more than this, he is not liable, and, unless proof to the con- 
trary is produced, we must take it that he did state no more. It 
is usually the safer course to take the opinion of the jury on the 
question of actual malice; but the presumption being here in &vour 
of the defendant) and facts being stated by the plaintiff which were 
compatible with an honest belief on the part of the defendant that 
the plaintiff had acted in the manner described, we think that the 
learned judge was right in his decision, and that there was no 
case to go to the jury to rebut the presumption in the defendant's 
favour. 

Keating, Lush, Hannen, Hates, and Bbett, JJ., concurred. 

Judgment affirmed. 

Attorney for plaintiff: A. D. Lamh. 

Attorneys for defendant : Verminff^ Bdbins, A Venning. 
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[IN THE EXOHEQUJOa CHAMBER.] 
1869 *• 

May 14. THE GENERAL STEAM NAVIGATION COMPANY v. THE BRITISH 

AND COLONIAL STEAM NAVIGATION COMPANY, LIMITED. 

SSdp and Sh^oping'-^Negliffence-^Coaision^Chmpidsory PUoiage — MoisUr and 
Servant— Part (f L(md<m— Merchant Shipping Act^ 1854 (17 dt 18 Viet, 
c lO^y^Qenmd Pilot Act (6 Geo. 4, c. 125). 

All veflselfl ooming up the ChanDel to London, are required by 8. 878 of the 
Merchant Shipping Act, 1854, to take a pilot on board at DongeneBS, and to put 
him in charge of the ship. 

From Dmigeness to London Bridge is, by s. 370, constituted the Trinity House 
Pilotage district ; but no pilot can be licensed to conduct Rhips both above and 
below GniTesend ; and the pilotage rates are rates from Dungeness to Grayesend, 
and not to any intermediate place. 

By s. 59 of 6 Geo. 4, o. 126 (the exemptions of which are retained by s. 353 of 
the Merchant Shipping Act, 1854), yessels being within their own port are ex- 
empted from compulsory pilotage. 

By s. 388 of the Merchant Shipping Act, 1854, " No owner or master of any 
ship shall be answerable to any person whatever for any loss or damage occasioned 
by the fault or incapacity of any qualified pilot acting in charge of such ship within 
any district where the employment of such pilot is compulsory by law.*' 

The defendants' vessel ooming up the Channel to London, took a pilot on board 
at Dungeness ; before reaching Gravesend, whilst the vessel was still under the 
control of the pilot, she came into collision with the plaintifiiai' vessel, through the 
pilot's negligence. Tlie defendants' vessel belonged to the port of London ; and if 
the port extends to Yantlett Creek, she was at the time of the collision within her 
own port; if it only extends to Gravesend, she was not within her own port : — 

Eeldf first, that for pibtage purposes the port of London extends only to 
Gravesend. 

Secondly, that the exemption contained in s. 388 of the Merchant Shipping Act, 
1854, does not require that the pilot should be compulsorily employed at the QX>t 
where the accident happens, but only that he should have been compulsorily em- 
ployed within the district where it happens; and that the defendants were there- 
fore within its protection. 

Thirdly, that the defendants having been compelled (by s. 878) to put the pilot 
in charge of the ship, and being also compelled (by s. 333 and Sched. Table U.) 
to pay him the full rate for navigating the ship from Dungeness to Gravesend, the 
relation of master and servant was never constituted between them. 

SenMe^ that the pilot had the right to insist on being carried to Gravesend, and 
on piloting the ship during its whole course thither. 



Ebbob on the judgment of the C!ourt of Exchequer, given in 
favour of the defendants, on a special case stated by an arbi- 
trator. 

The plaintiffs sued the defendants for injury caused by a collision* 
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The defendants setnp that their yeasel was under the management 1869 
of a pilots in parsnance of the provisions of the Merchant Shipping gbnbral " 
Act^ 1854, and that the accident was due to his negligence, for ^^I^^^q^^ 
which ihey were not responsible. The plaintiffs replied, that the Compant 
defendants' vessel was within her own port, the port of London, at Brxtibh akd 
the time of the collision, and the master, therefore (by 17 & 18 s^^c^ 
Vict a 104, s. 353, and 6 Geo. 4, c. 125, s. 59), not bound to have ^^^ 
a pilot on board, and therefore not within the exemption of s. 388 
of 17 & 18 Vict c. 104. The defendants rejoined, that the vessel 
was not within the port of London at the time of the coUision, or 
that, if she was, the port was not a place provided for by statute or 
charter, and therefore not within the exemption from compulsory 
pilotf^ of 6 Greo. 4, c 125, s. 59 ; but that if she was within the 
exemption, yet the pilot was taken on board at Dungeness, where the 
master coming up the Channel was compelled to take him, and that> 
by the effect of ss. 333 & 378 of 1 7 & 18 Vict a 104 and the Sched. 
Table XT., the employment of the pilot, and the pilotage rates, were 
from Dungeness to Gravesend, above the point where the collision 
took place, and that therefore the defendants were within the ex- 
emption from lability of s. 388. 

The place where the collision occurred was between Tantlett 
Greek and Gravesend. The plaintiffs alleged that the port of 
London extended to the former place; the defendants that, for 
pilotage purposes, it extended only to the latter. « 

The Court below decided in fiskvour of the defendants ; the ma- 
jority holding that the pilot having been taken on board, and being 
still on board in pursuance of the statute, and in discharge of his 
duty under it^ the defendants were not responsible for his negli- 
gence ; and the Court being equally divided on the question, whether 
the port extended, for pilotage purposes, to Gravesend or to Yant- 
lett Creek. (1) 

Feb. 6, 8. PcHack, Q.a (M. Chanibera, Q.G., with him), for the 
plaintiffs, stated his case generally, and reserved a detailed argu- 
ment till the reply. 

WaiJUn WiUiama (Sir G. Eonyman, Q.a, with him), for the 

(1) Law Rep. 3 Ex. 330, where the facts and the material sections are fully 
set oat. 
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1869 defendants. First, even assuming the accident to have happened 

Gotbal within the port, and that the pilot was not compulsorily on board, 

Stbam^^ yQl ^i^Q defendants are not liable for his acts, for the relation of 

Company master and servant was never constituted between them and him, 

Bbttzbh akd That relation exists only where the master has a power of choosing 
S^S^ his own servants, as is ordinarily the case with a crew ; and thi» 

l^^ATion power of choice is the reason given for the liability of a master for 
the acts of his crew in MoUoy de Jure Maritime, Book 11., ch. 3, 
s. 13 ; the same ground of the obligation is stated in Pothier, 
Traits des Obligations, Part I. ch. 1, 2nd section, § 2 (No. 121). 
The doctrine is forcibly illustrated by MiUigan v. Weige (1), 
which is in principle undistinguishable from the present case 
taken in its least favourable view; for there the defendant waa 
not bound to take a drover at all. The m'si prius dictum in 
Bomher v. Naidslram (2) to the contrary effect, is not of weight ; 
the real decision in the case is adverse to it, for the master of the 
vessel was held not liable for the act of the crew, done in obedience 
to the pilot's orders, but without his knowledge. Moreover, the 
pilot was then compulsorily on board, and the case, if it were a 
decision in favour of the master's liability, would contravene what 
is admitted by the plaintiffs themselves to be the true rule of law. 
The principle deduced from MiUigan v. Wedge (1), is conformable 
with the rule laid down in Laugher y. Pointer (3), and Quarman v. 
Burnett. X4) 

Applying that doctrine to the present case, the pilot cannot be 
considered as the servant of the owner, for the master can at best 
only choose him out of a selected class. As a rule, however, he 
cannot even do this, but must take the pilot whose turn it is to serve 
(17 & 18 Vict. c. 104, s. 378) ; an unqualified pilot, wrhen lawfully 
taken on board, may be superseded by a qualified pilot, who shares 
with him the dues (s. 360) ; and a pilot taken on board is liable to 
a penalty, if he quits the ship of which he has the charge, before 
the service for which he was hired (that is here, to navigate the 
ship to Gravesend), is performed (s. 365). 

[Byles, J. On your construction of the law, s. 388 of the 
Merchant Shipping Act would be superfluous.] 

(1) 12 A & B.-737. (3) 6 B. & C. 647, at p. 654. 

(2) 1 Taunt. 568. (4) 6 M. & W. 499, at p. 609. 
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On the opposite construction it would be so equally ; for the 1869 
plaintiffs contend that it only applies where the pilot is taken com- OENmAxT 
pulsorily, but admit that where he is so taken, the master is, at jjav^Soh 
common law, not liable for his acts. Compaht 

[Montague Smith, J. It may be argued in your favour that Bbitwh axd 
the legislature must have known that there was no liability during g^^^ 
the time when the master was compelled to commit his ship to the Natioatkw 
pilot, and must, therefore, by these words, haye meant to give the 
extended immum'ty you claim. But supposing the master took 
his ship out of the hands of the pilot, where the pilot was no longer 
oompulsorily in charge, would he not be liable ?] 

He would if he revoked the pilot's authority. The case of Tyne 
Improvement Oommissionera v. General Steam NamgaUon C<mr 
pany (1), is not aii authority in this case, for the only question 
before the Court was whether Tyne harbour came within the quali- 
fication of the exception in 6 Geo. 4, c. 125, s. 59, as a port pro- 
Tided for by statute or charter. The principle of Canservaiors of 
fhe Thames v. EaU (2) is in fayour of the defendants. 

Secondly, assuming still that the accident happened within the 
port, and that without s. 388 of the Merchant Shipping Act the 
defendants would be liable, that section protects them. The pro- 
tection extends throughout the entire district, for which the pilot 
was oompulsorily taken. The defendants had not come into a new 
district, for the port is not a pilotage district; and this is clear 
from the fact that there is no power of appointing pilots proper to 
the port. The Trinity House appoints pilots all the way to London 
Bridge, and no one else can do so ; and there is no reason why 
the exemption from liability should cease only because, by yirtue of 
another exception, the vessel is at the time of the accident in a 
place where the master is released from the necessity of taking a 
pQot on board. The act does not say that he is exempted from 
liability, provided the vessel is bound to take a pilot at the spot 
where the* accident happened, but provided she was bound to take 
a pilot for the district. 

[Btles, J. You say that in the words "within any district 
where," in s. 388, the word " where " means ** within which district ;" 
the plainti£b say that it means '' at a spot where."] 

(1) Law Rep. 2 Q. B. 65. (2) Uw Bep. 8 0. P. 415. 
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1889 The reason of the thing is in fayonr of the drfendants, for they 

Gknebal were bound to take a pilot, and were bound to pay him wages to 
Nation Gravesend (s. 333 (5), and Sched. U.). 

. GcniFANr [Btlbs, J. The pilotage was compulsory throughout the whole 

^BsmsH AKD district, in this sense, that the defendants were bound to take the 

^^ pilot under a pecuniary penalty, and were also bound to pay him 

^OawS^^ for the whole distance, and were therefore bound to use his ser- 

yices under a pecuniary penalty.] 

Lueey v. Ingram (1) was relied upon by the Court below, and is 
an authority in favour of the defendants. 

Thirdly: Taking it to have been well decided that s. 59 of 
6 Geo. 4, c. 125, is revived by s. 353 of the Merchant Shipping 
Act, 1854, but reserving the right to question that decision in the 
Court of appeal, yet it is inapplicable ; for, first, the vessel was not 
at the time the accident happened within the limits of the port ; 
and secondly, if it was, the port is a port provided for by statute 
or charter within the meaning of that section. [Upon this point 
the argument was the same as in the Court below (2) ; the case of 
The KiUamey (3) was also cited.] 

Pollock, Q,C.f in reply. First, there is no foundation for the 
argument that, apart from the statute, a master is not liable for 
the acts of a pilot voluntarily taken. Prim& facie, the owner of 
the wrong-doing ship is liable, and it is for him to shew that the 
liability is^shif ted from him to some one else. The cases relied on 
for the defendants turned on the employment of an independent 
contractor, which ^*s so far distinguished from the case of a pilot 
that the liability of an owner for a pilot's acts is referred to and 
admitted in MiUiffan v. Wedge. (4) The owner, as dominus navis, 
is bound to conduct his vessel so as not to do injury to others ; he 
cannot excuse himself on the ground that he has by a voluntary 
stipulation subjected himself to the will of another : The Ticonde- 
roga. (5) He is liable for all acts, whether of the pilot or of the 
crew, except such as are done by a pilot imposed upon him by 
statute, T^ 2>tana (6), as was the case mBowdiery. Noidetrom. (7) 

(1) 6M.&W.802. (4) 12A.&E.atp.74L 

(2) See Law Rep. 3 Ex. 837-8. (6) Swah. 215. 

(8) 1 Lush. 427 ; 30 L. J. (P. M. (6) 1 Wm. Rob. 181. 

&A.)4L (7) 1 Taunt 668. 
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That this is so is shewn by the distinction which has always been 1869 
made in the cases between compulsory and voluntary pilotage, Gensbal 
which is an old and well-established one: Garruthers v. Syde- ^attoaotoh 
lotham (1), Neptune the Second (2), AtUymey-Omeral v. Case (3), Oomfaky 
and lastly, The Maria (4), where the immunity in the case of com- BRiTmAND 
pidsory pilotage is placed on general principles. The recent case ^^^ 
of The HaOetf (5) in the Privy Council shews the distinction to be ^^p^™^ 
still recognized. The same doctrine is laid down in Story on 
Agency, s. 456 a. Lucey v. Inpram (6) is no authority to the 
contrary, for it was decided on wholly different provisions of another 
statute ; but if it contravenes the doctrines contended for, it must 
be taken to be overruled by the later cases. 

Secondly, the protection is extended no farther by s. 388, 
which was enacted only ex majori cautelft, to meet a doubt which 
had been raised. The duty of the master to give over the control 
of his ship is correlative with the right of the pilot to assume it. 
Yet even when he is compulsorily employed, the pilot is bound to 
conduct the ship wherever within the limits of his licence the 
master directs him (s. 365 (10) ) ; the master may direct him to any 
point, which shews that nothing is wanting to prevent the relation 
of master and servant existing, except that the master is compelled 
by statute to employ him. The true construction of the act is 
that, having reached the point where that compulsion ceases and 
the master becomes exempt from the necessity of having his vessel 
piloted, and where he may take the charge from the pilot, and the 
pilot cannot insist on retaining it, at that point, if the master con- 
tinues to employ the pilot, it is a purely voluntary matter, and in 
no way within the provision of the act. Tyne Improvement Com- 
miesionerB v. Oeneral Steam Navigation Company (7) is an authority 
in iavour of both branches of the argument He also referred to 
17 & 18 Vict. c. 104, ss. 340—344, and s. 379. 

Thirdly, it is certain that the accident happened within the 
limits of the port» and that the port is not a port with respect to 
which provision has been made by statute or charter. [The argu- 

(1) 4 M. & S. 77, at p. 86. (5) Law Rep. 2 P. C. 0. 198. 

(2) 1 Dodaon, 467. (6) 6 M. & W. 302. 

(8) 8 Price, 802. (7) Law Rep. 2 Q. B. 66. 

(4) iWm. Rob. 96, at p. 99. 
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1869 ments on this point were the same as those nsed in the Court 
Genmbal below. (1) He also referred to the note. in Maude & Pollock on 

Na^^ion Shipping, p. 206 (3rd ed.), and to 3 Geo. 1, e. 13, and to Dodda ▼. 
Company Em()let(m.(2)] 

Bbit^ and C'^^- ^^' ^^' 

GOLOKIAL 

Natioation May 14. The judgment of the Court (Byles, Keating, Mellor, 
Montague Smith, and Hannen, JJ.) was delivered by 

fiTLES^ J. In this ease, which was argued before us in the sit- 
tings after Hilary Term, the Court took time to consider. The 
short facts of the case were these : — 

The defendants' vessel belonged to the port of London, and was 
on her homeward voyage from Quebec to London. She had taken 
on board a pilot from Dungeness to Gravesend. While below 
Gravesend, and proceeding up the river under the charge of that 
pilot, between Yantlett Creek and Gravesend, she came into col- 
lision with the plaintiffs' vessel, then coming down the river. It 
is to be assumed for the purpose of deciding the questions raised 
in the special case, that the damage was solely occasioned by the 
fault of the pilot of the defendants' vessel. 

The two enactments on which the decision depends appear to be 
the Merchant Shipping Act, 1854, and 6 Geo. 4, c. 125. The 388th 
section of the Merchant Shipping Act^ 1854 (17 & 18 Vict, c 104), 
exempts the shipowner from damage occasioned by the fault or in- 
capacity of any pilot, within the district where the employment of 
such pilot is compulsory. And s. 59 of 6 Geo. 4, c. 125, enacts 
that the master of any vessel may pilot his own ship while she is 
within the limits of the port to which she belongs. 

It was contended on behalf of the plaintiffs, that the pilot was 
not at the time and place of the collision compulsorily employed, 
and therefore that the defendants were responsible for his negli- 
gence. 

Two questions arise. First. Whether the accident happened at a 
spot within the limits of the port of London, for if it did not^ then 
the defendants' captain was bound at that spot to have on board a 
pilot, and the defendants are not responsible for the pilot's want of 
skill or care. Secondly. Whether, assuming the spot where the 

(1) See Law Rep. 3 Ex. 335-6. (2) 9 D. & B. 27. 
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accident happened to be within the port of London, the defendants 1869 
nevertheless are protected from liability, although their vessel be- Gekebal 
longed to that port, the pilot having been compulsorily taken on nj^vJq^tioh 
board at Dungeness to pilot the vessel from thence to Gravesend. OonpAmr 

As to the first question, viz., whether the accident happened at Bbitibh and 
a spot within the limits of the port of London, it has been ad- stmi^ 
mitted, and indeed contended by the counsel on each side, and ^^^^ 
found by the arbitrator who stated the case, that the limits of the 
port of London may vary for different purposes; and we agree 
with them. For customs' purposes the port may extend to a line 
drawn from the Naze to the North Foreland, and for conservancy 
purposes it may extend from Staines Bridge to Yantlett Creek, 
but for oth^r purposes it may extend to Gravesend only. 

The precise question therefore is, what is the limit of the port of 
London for pilotage purposes. The passage from Lord Hale, ** De 
Portibus Maris" (1), shews that the limits of a port may depend 
on the existence of wharves, quays, houses, buildings, and other 
conveniences. It may accordingly, from time to time, vary and 
increase with the increase of population and of buildings. Lord 
Hale further says, "The port of London anciently extended .to 
Greenwich in the time of Edward I., and Gravesend is a member of 
it." The extent of a port, therefore, after the lapse of years may be- 
come a question of fact. That question of ftict was submitted to the 
arbitrator, and he has found for the purposes of this action Gravesend 
to be the present limit of the port of London. We cannot, we 
think, disregard that finding, unless it appears to us contrary to 
law. 

So far from thinking it wrong, either in fact or in law, we con- 
sider that there is good reason for thinking it right, having regard 
to pilotage purposes only, with which purposes alone we have here 
to do. By the bye-laws of the Trinity House, Gravesend has been 
always treated as the point to which the port of London extends 
for pilotage purposes. The Trinity House in their rules (see rule 15), 
made under their charter and act of parliament, describe the boun- 
dary of the port of London to be at a certain pillar at Gravesend ; 
and in practice, pilots going down or up the river are changed at 
Gravesend. (2) Indeed, the river between the Nore and Gravesend, 
(1) Chap. 2, at p. 46. (2) See Law Rep. 3 Ex. p. 338. 
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as has been observed by my Brother Martioy is but an estuary, with 
Geseral ^o indications of the existence of a port These reasons seem to us 

NAvittATiQBr ^ ®^®^ *^** *^® arbitrator has rightly found Gravesend to be, for 
CoMPAKY pilotage purposes, the limit of the port of London, 

Bbttisb jlxd Therefore, as the accident occurred before the defendants' yessel 
^^^ arrived within the limits of the port' of London, she was not, at the 

Navioatkw gpQi where the accident occurred, navigating within her own port, 
and therefore was not at that spot exempt from compulsory pilot- 
age. It follows that the defendants are entitled to succeed in this 
action. 

But, secondly, supposing the limit of the port of London to 
be for pilotage purposes Yantlett Creek, and the defendants' 
vessel therefore, having reached a point above that cr^ek, to have 
been within the limits of the port of London, still we think the de- 
fendants are not liable. 

By the table of pilotage charges, which is part of the act^ 17 & 
18 Yict. c. 104, pilots engaged from Dungeness or the Downs to 
London may be taken to go first to the Nore and Sheemess, and 
next to Gravesend, which is clearly within the port of London ; and 
no pilot can be hired for any other intermediate distances. 

K the master of the defendants' ship wanted to go to Gravesend, 
or beyond, he could not take a pilot for a shorter distance. It was 
compulsory on him to take a pilot for that distance at least. The 
pilot could insist on being paid all the way to Gravesend, and 
could insist on being carried to Gravesend. There had been in 
effect a contract between the captain and the pilot that the pilot 
should go to Gravesend, should be paid to Gravesend, and should 
act as pilot to Gravesend. Suppose a storm, a fog, or other 
emergency to have arisen endangering the life, not only of the 
crew, but of the pilot himself, surely the pilot could have insisted, 
not only on being carried to Gravesend, but on piloting the vessel 
thither according to his contract. It is plain that during the first 
portion of the transit between the^Downs^and Gravesend, the rela- 
tion of master and servant did not exist between the owner of the 
defendants' vessel and the pilot ; and we cannot see any indication 
of a fresh contract as to the latter portion of that transit. 

Moreover, the 388th section of the 17 & 18 Yict c. 104^ does not 
require that the pilot should be oompulsorily employed where the 
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aoddent happened, but only that he should have been compnl- 18C9 

eotHj employed within the district where it happened. This is Gshkbal 

not only the literal interpretation of the statute, but it obviates Kattoattok 

all the mischief which might be apprehended irom captains of ^*^^^ 

ships unnecessarily and improperly employing pilots to escape the Bbjtwh and 

responsibilities of navigation, while it preserves the sole responsi- Stbax 

bility of the pilot in the whole of the district for which he was coa^Mn^ 

employed. 

Our judgment does not conflict with the decision of the Judicial 

Committee of the Privy Council in the case of The Stettin (1) ; for 

in that case the pilot appears originally to have been taken on 

board where and when by law there was no necessity to.take him. 

It would be superfluous for us to express any opinion on the case 

of Lueey v. Inffram (2), or its applicability to the case now under 

consideration : see, however. The Annapolis (3) ; The Temara (4) ; 

The KiOameff (5) ; The Earl of Auckland. (6) For these reasons, 

we are of opinion that the judgment of the Court below must be 

affirmed. 

Judgment affirmed. 

Attorneys for plaintifEb : Pearse db Co. 

Attorneys for defendants : Bischoff, Bompas, d Bischoff. 

(1) Brow. &Liuh. 199, 202 ; 81 L. J. (4) 1 Lush. 17. 

(P. M. & A.) 208. (5)lLuah.427; SOL. J.(P.M.& A) 

(2)6M.&W.802. 41. 

(3) 1 Liuh. 295 ; 80L. J.(F. JAM A.) (6) 1 Lush. 164 ; 30 L. J. (P. M. & A.) 

201. 121. 
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18C9 [IN THE EXCHEQT7EB CHAMBER.] 
May 15. 
POPPLEWELL V. HODKINSON. 



Bight to Support — Support frcnn Svhtmra'Man Water — Conveyance ff Land 
for Building Purposes — Derogation from Grant — Covenant to Build to secure 
Bent. 

An owner of land has no right at common law to the support of subterranean 
water. 

Semble : — One, who by drainiug his own land withdraws from an adjoining owner, 
claiming under the same grantor, the support of water theretofore beneath the land 
of that owner, and thereby causes the sur&ce of that land to subside, is not liable 
for the injury inflicted, unless the act of draining is absolutely in derogation of the 
special purpose for which the land was originally granted to the adjoining owner. 

A deed of conveyance of land for building purposes contained a covenant by the 
grantee to build to secure the rent reserved : — 

Beld, that the adjoining owner who claimed under the same grantor, was, never- 
theless at liberty to drain his own land, although the result of his doing so was to 
cause a subsidence in the surface of the land of the first grantee. 

The owner of a piece of land, close to Manchester, granted it in fee in 1835, to 
S. H. for building purposes, subject to a chief rent. S. H. in April, 1864, granted 
a portion of it, which was of a wet and spcmgy character, to C. in fee for similar 
purix)6e8, subject to a similar rent. In the same month C. mortgaged this portion 
to the plaintiff, who entered into possession. The original deed of conveyance 
from the owner to S. II. and also that from S. H. to C, contained covenants by 
the grantees respectively to build a sufficient number of messuages to secure the 
rent reserved. Some cottages were afterwards built by the plaintiff on his jwrtion 
of the laud, but before their erection nothing had been done with the land, either 
by draining or otherwise, to make it more suitable to bear the weight of the cot- 
tagies. In June, 1864, S. H. conveyed the adjoining land, being the other portion 
of the land originally granted to him in 1835, to E., and by successive convey- 
ances it subsequently became vested in certain tnistees for the purpose of erecting 
a church thereon. The defendant was the builder employed by them to carry out 
this object. In order to secure the safety of the church, it was necessary for the 
defendant to excavate deeply, and during the progress, and in consequence of this 
operation, the wet and spongy land on which the plaintifiTs cottages were erected 
was drained and subsided, and the cottages were cracked and injured. The land 
would have subsided even if no buildings had been erected on it In an action by 
the plaintiff to recover damages for these injuries : — 

Edd (affirming the judgment of the Court below), that he was not entitled to 
recover. 

Error on the judgment of the Court of Exchequer given in 
favour of the defendants on a special case. 

The plaintiff is the mortgagee in receipt of the rents of certain 
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land with some cottages built thereon, situated in Ely Street, X869 
Hnlme, in the city of Manchester. The defendant is a builder^ and Popplbwkll 
in the latter part of the year 1867 made the excavations for hodkensox.^ 
building, and built, a church on some land adjoining tlie plaintiff's. 
The land on which the church was built and that of the plaintiff, 
originally belonged to the same owner. He conveyed it in 1835 
to S. H., for building purposes subject to a chief rent S. BL, in 
April, 1864, conveyed the plaintiflTs portion to C. for similar pur- 
poses, and in the same month C. mortgaged it to the plaintiff. The 
conveyance from the original owner to S. H. and from S. H. to C, 
contained covenants on the part of the grantees respectively, to 
build a sufficient number of messuages or dwelling houses to secure 
the rent reserved. Some cottages of very bad construction were 
afterwards built on the plaintiff's land, but before they were erected 
nothing was done either by draining or otherwise with the land, 
which was of a wet and spongy character, to make it more suitable 
to bear the weight of the cottages. In June, 1864, S. H. conveyed 
the adjoining land, which was of a similar character, to E., and by 
successive assignments it subsequently became vested in certain 
trustees for the purposes of erecting a church upon it. The defend- 
ant was the builder appointed to carry out this object. In order 
to secure the safety of the church, it was necessary for the defend- 
ant to excavate down to the firm soil, and, during the progress of 
this operation, the wet and spongy land on which the plaintiff's 
cottages were erected was drained and its surface subsided, and 
the cottages were thereby cracked and otherwise damaged. The 
subsidence was solely attributable to the defendant's excavations, 
whereby the underground water which had previously supported 
the land was withdrawn. The land would have subsided even if 
no buildings had been erected on it. The defendant had not been 
guilty of any negligence. The question for the opinion of the 
Court was, whether under these circumstances, the plaintiff was 
entitled to recover from the defendant the damages occasioned by 
the tapping and drawing off the water from his land. 

The case was argued in the Court of Exchequer, on June 20th, 
1868, hjHolker, Q.C., for the plaintiff, and Q^ain, Q.O. {Cromptan 
with him), for the defendant 

Vou IV. X 3 
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1S69 The Court (Martin, Bramwell, and Channell, BB.), gave judg- 

Vom^mx ment for the defendant They were of opinion, Ist, that the de- 
H0DKIK8ON ^^"^*"** ^^ entitled to make the excavations which had caused 
the damage complained of; and, 2ndl7, that even assuming that 
the plaintiff would prim& facie have had a right to the support of 
the underground water, he could not under the circumstances of 
the case recover. He had built his cottages without taking any 
precautions to make his land fit to bear them, and was therefore 
not in a position to complain of the defendant's act On this judg- 
ment the plaintiff brought error. 

Hctker, Q.(7., for the plaintiff. It must be admitted that ac- 
cording to Chasemare v. Biehards (1), and other cases, a man cannot 
claim a right to subterranean water as such. But just as he 
has a right to the support of soil adjacent to his own, he has a 
right to the support of water. The right to running water and to 
support from water are totally distinct : see per Lord Campbell, C. J., 
in Humphries v. Brogden(2), commenting on Aeton v. BlundeU. (3) 
Here, moreover, the plaintiff is entitled to recover upon two 
grounds : — First, because the land of his employers and of the 
plaintiff was originally the property of the same owner, who granted 
a portion of it to the mortgagor of the plaintiff for hwJding 
purposes^ and took a covenant from the grantee that buildings 
should be erected to a value sufficient to secure the chief rent 
This covenant he was bound to leave the plaintiff in a position 
to perform, " for no one can derogate from his own grant" In 
Caledonian BaUway Company v. Sprott (4), it was laid down that 
if a grant were made for building purposes, there would be an 
implied warranty for support, both subjacent and adjacent Suppose 
marshy land is let to a railway company and a railway is made 
across it (as across Chatmoss), it could scarcely be contended that 
the owner would be at liberty to drain the part remaining to him 
in such a manner as to cause the line built on the land let to 
subside; yet such a case is strictly analogous to the present 
Secondly, because, even apart from the terms of the conveyance 
under which he claimed, the plaintiff is entitled to the support of 

(1) 7 H. L. 0. 349 ; 29 L. J. (Ex.) (3) 12 M. & W. 324. 

81. (4) 2 Macq. 449. 

(2)12Q.B.atp.763. 
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subjacent water, at least, so far as his own land without the 1869 
superincumbent buildings, is concerned; and the arbitrator has Vovflsw^ 
found that the effect of the defendant's operations would have been uoDmaow 
to cause a subsidence of the plaintiff's soil, even although no build- 
^gs had been there. In this view of the case, therefore, the &ct 
of the plaintiff not having taken proper precaution before building 
his cottages, becomes immaterial. 

[CocKBURN, C.J. What right, independently of the principle 
that *' no one can derogate from his own grant," can a man have to 
prevent his adjoining owner draining his own land ? If, in the 
process, the adjoining owner subtracts underground water from his 
neighbour, can that alone give a cause of action ?] 

The maxim, " Sic utere tuo ut alienum non laedas " applies. In 
Ifbrth Eastern BaUway Company v. EHiot (1), Wood, V.C., de- 
cided that a railway company were not entitled to the additional 
support furnished by a drowned mine, but only because the water 
was, to the knowledge of the plaintiff, oidy accidentally in the 
mine and not naturally ; and he intimates that the defendant might 
have been called on to guarantee the naiwral state of the soil. (2) 

[Haitnen, J., referred to the report of the same case in the 
House of Lords. (3)] 

The decision in the House of Lords does not conflict on this 
point with that of the Vice-Ohancellor. [He also cited Earl of 
Lonsdale v. Littledale (4), where the declaration which was referred 
to with approval in Humphries v. Broaden (5), was for the removal 
of support by water : and to BononU v. Backhouse. (6)] 

Quain, Q.C. (Orompton with him), for the defendant, was not 
called on. 

CooKBURN, C.J. We are all of opinion that the judgment of 
the Court below ought to be affirmed. Although there is no doubt 
that a man has no right to withdraw from his neighbour the support 
of adjacent soil, there is nothing at common law to prevent his 
draining that soil, if, for any reason it becomes necessary or con- 

(1) IJ. & H. 145 ; 29 L. J. (Ch.) (4) 2 H. Bl. 267. 
808. (5) 12 Q. B. at p. 742. 

(2) 1 J. & H. at p. 155 ; 29 L. J. (6) E. B. & E. 622 ; 27 L. J. (Q.B.) 
(Ch.) at pp. 813, 814. 378. 

(3) 10 H, L. C. 333 ; 32 L J.(Ch.)402. 

X 2 3 
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1869 ' Tenient for him to do so. It may be, indeed^ that where one 
PoppLBWELiT grants land to another for some special purpose, for building pnr- 
HoD^'xsoH. poses, for example, then, since according to the old maxim a man 
cannot derogate from his ovm grant, the grantor could not do 
anything whatever with his own land which might have the effect 
of rendering the land granted less fit for the special purpose in quefih 
tion than it otherwise might have been. In the case put by Mr. 
Holker with regard to Ohatmoss, possibly, therefore, his observa- 
tions might be well founded. If the owners of that moss were to 
drain it to such an extent as, by the amount of water drawn off, to 
loosen the foundations of the railway which nms across it, and for 
the purpose of constructing which they had sold a portion of it to 
the railway company, that might be an act in derogation of their 
own grant, and one, therefore, for which they might properly be 
made responsible. But, however this may be, the principle on 
which the owners would be liable, if at all, is not applicable in 
this case. For, although it is true that the plaintiff's land and 
the land which has been drained once had a common owner, and 
although the plaintiff's land was, in a certain sense, conveyed to 
him for building purposes, at all events, so far as the stipulation 
to build, to secure due payment of the perpetual rent-chcLrge, goes^ 
yet there is nothing to warrant the inference that there was an 
implied condition in the grant to prevent the defendant from doing^ 
with the adjacent land what was really incidental to its ordinary 
use, namely, draining it in order to render it more capable of 
being adapted to building purposes. Indeed, when we remember 
that the land was close to an important and populous town, and 
that there was, therefore, every probability of its being built upon, 
the plaintiff, we may infer, must have had strong reasons for sup- 
posing that it would be so built upon, and, consequently, would be 
effectually drained, if the nature of the erections proposed to be 
put upon it should render that operation necessary. It so happens 
that a church has been built there, and it was essential, the build- 
ings being large and heavy, to drain the land deeply to get a 
secure foundation. Now, the plaintiff cannot complain of this, for 
he had no right to suppose that the adjacent land would be used 
for the erection of such cottages as he had himself erected, or of 
other buildings requiring equally little support. Seeing, then. 
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ihat theie was no implied conditioii that tlie grantor in this case 1869 
would not drain, there was no obligation on him or those who claim Popplewell 
through him not to drain, to such an extent as the nature of the n^^^l^^^ 
building to be erected rendered safe and desirable. Such an obli- 
gation can only arise out of the rule that a man cannot derogate 
from his own grant, and, as in this grant, there is in our opinion no 
such obligation, either express or implied, our judgment must be 
for the defendant. I should add that the judgment of the House 
of Lords in* EUiot v. North Eastern Railway Company (1) entirely 
supports the view we take of this dase. 

Keating, Lush, Hannen and Bbett, JJ., concurred. 

Judgment affimied. 

Attorneys for plaintiff: SeoU db Co. 
Attorney for defendant : E. BandaJL 

(1) 10 H. L. C. 333 ; 32 L. J. (Ch.) 402. 
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1869 HOLMES v. THE NORTH EASTERN RAILWAY COMPANY. 

•May 25. Ntgligmiot — XtbsnMe— /nvito^tOTi — Ouitomer, 

At the defendants' Btation at 0. it was the habit to unload ooal wagons hy 
shunting them and tipping the coal into cells ; it was also the practice for the 
consignees of the coal, or their servants, to assist in the unloading, and for that 
purpose to go along a flagged path by the side of the wagons. The plaintiff was 
consignee of a ooal wagon, which could not be unloaded in the usual way on ac- 
count of all the cells being occupied. With the permission of the station master, 
he went to his wagon, which was shunted in the usual place, took some coal from 
the top of the wagon, and descended on to the flagged path. The flag he stepped 
on gave way, and he fell into one of the cells and was injured : — ! , 

Edd^ that, although not getting his coal in the usual mode, the plaintiff was 
not a mere licensee, but was engaged, with the consent and invitation of the de- 
fendants, in a transaction of common interest to both parties, and was therefore 
entitled to require that the defendants' premises should be in a reasonably secure 
condition. 

Action for negligence tried before Cleasby, B., at the York 
spring assizes. 

At the East Cowtan railway station, on the defendants' line, 
wagons consigned to that station with coal or lime are shnnted on 
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to a ddingy and there unloaded by means of drops or celby into 1869 
which the contents of the wagons are shot. There is but one porter holkb 
at the station ; and it is customary for the consignees of the goods^ notth 
or their seryants, to assist in the operation of unloading, and for «^^^*™"?y, 
that purpose to pass along a flagged way, which runs by the side 
of the shimted wagons, and above the cells into which they are 
unloaded 

A coal wagon was consigned to the plaintiff, a farmer in the 
neighbourhood, and was shunted on to the siding, but could not be 
immediately unloaded, no drop being vacant. On the 16th of 
September, 1868, the plaintiff, being in want of coals, went himself 
to the station and asked the station master whether his coal could 
not be shot. The station master replied that some lime must first 
be removed. The plaintiff then said he must have some of the 
coals, and would get on to the wagon and take what he needed 
thence. The station master made no reply, and the plainti£^ with 
his servant, proceeded towards the wagou, got upon the buffer, 
took some coal from the top of the wagon, and then descended on 
to the flagged way. The flag he stepped upon being worn, gave 
way, and the plaintiff was thrown to the bottom of the cell, and 
injured. A verdict was found for 751, with leave to the defendants 
to move to enter a verdict for them, on the ground that there was 
no evidence of negligence. A rule having been obtained accord- 
ingly. 

Digby Seymour, Q.O., and Bohn, shewed cause, and contended 
that the consignees of coal being accustomed, with the consent of 
the defendants, to assist in unloading their wagons, they came 
there in the way of business, and the defendants were under an 
obligation to them to provide them with a secure mode of access : 
Indermcwr v. Domes (1) ; that the plaintiff, though not engaged in 
unloading his wagon in the customary way, was doing what was 
equivalent to it^ and actiug as he did with the sanction of the de- 
fendants' station master; that he was therefore equally entitled to 
require that the way should be secure : Niehobon v. Lancashire and 
Yorkshire BaHway Company (2) ; but that, even if he were treated 
as a mere licensee, he would be entitled to recover, for that the 

(1) Law Rep. 2 a P. 311. (2) 84 L. J. (Ex.) 84. 



256 OOUBT OF EXCHEQUER. [L. B. 



oondition of the flagged path made it a trap which he could not 
itoJOB discover or avoid. 

NoKPH Overendy Q.(7., and Kemplay, ai^ued in support of the rule ; and, 

. Eabtkbn admitting that the defendants vrould perhaps have been under a 
' liability to the plaintiff if he had been engaged in unloadmg his 
wagon in the ordinary way, contended that he was departing from 
the only condition under which, in any view^ he could be held en- 
titled to impose a liability on the defendants ; he was not following 
the course of business^ but getting a portion of his coals from the 
wagon for a special emergency in a particular way ; if any liability 
existed in the ordinary case it would only be by assuming that the 
assistance of the consignee in some way formed part of the contract 
to deliver, but the plaintiff's act was not that of a man assisting at 
the delivery, but of a man availing himself for his own purposes of 
a mere permission, which was so far from being an invitation, that 
it was only the absence of a distinct refusal : SatUheote v. Stanley (1) ; 
Oriffiihs v. London and North Western Railway. (2) 

Kellt, C.B. This rule must be discharged. [After stating the 
facts of the case, the learned judge proceeded] : — It is admitted 
that if the accident had occurred whilst the plaintiff was on his way 
for the purpose of unloading his wagon into a cell in the ordinary 
manner, he could have maintained an action ; but inasmuch as he 
did not go there for the purpose of uidoading his wagon, and did 
not unload it in the usual way, it is said that the case is different, 
that he was a mere volunteer. There is no doubt as to the nature 
of the conversation between him and the station master, and that, 
although no express permission was given, neither was there any 
prohibition ; and on his saying that he was about to get his coals 
in this manner, he was not prevented from proceeding along the 
flagged way for that purpose. Now there being a duty on the 
defendants to keep the way in such a secure condition as to enable 
persons coming to assist in unloading the wagons in the ordinary 
way to pass safely, so that they would be liable to such persons for 
the consequences of its insecurity, the question is only whether 
they were not equally under a duty to the plaintiff, when, instead 
of unloading his wagon by tipping, he did the same thing by trans- 
(1) 1 H. & N. 247 ; 25 L. J. (Ex.) 339. (2) 14 L. T. (N.S.) 797. 
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femug the ooals by hand from the wagon into his own cart. In my l<<^ 

opinion, there is no difference. The way was used by the plaintiff Holmbb 
for a purpose connected with the performance of the defendants' hobth 

contract with him, and that he was effecting that purpose, with the Eastbbn 
consent of the defendants, in an unusual manner, can make no 
difference in their duty to him. 

Bbamwell, 6. I agree that this rule should be discharged; 
but I have had considerable doubts, and am not wholly free from 
them. If the plaintiff had gone where he did by the mere licence 
of the defendants, he would have gone there subject to all the risks 
attending his going ; as for instance, if he went there to see some- 
thing that was going on in a neighbouring field. If, therefore, this 
had been the first occasion of such an errand, he would have had no 
claim. But many people had been in the habit of going to unload 
their wagons by tipping, and it became a practice, so that consignees 
might consider it as part of their contract to go and assist in that 
operation. I have had great doubt whether all such persons were 
not mere licensees, and I have that doubt still ; for the defendants 
might at any time say to them, " you have no right to go there," 
and prevent them from doing so. Still I think they come within 
the description of persons invited to go there, in the same sense in 
which the public are invited to walk into a shop. They are per- 
sons who are, in effect, told that they may safely do that which it is 
for the convenience of both parties to have done. Niehohon v. 
Lancashire & Yorkshire Railway OompoAxy (1) is in favour of this 
view. There it was held that the defendants' servant having told 
the passengers on their way out to " go on," was evidence for the 
jury of an invitation to them to leave the defendants' premises 
by the way they did ; and that the persons who were thus invited 
to go out by another than the usual way, were not to be considered 
as mere licensees, but as persons who were, for the convenience of 
themselyes and of those who invited them, licensed to go out in that 
mode. Therefore, though not without misgiving, I think that per- 
sons going to assist in tipping their wagons were not mere licensees ; 
and indeed it was not denied that if the plaintiff had gone for that 
purpose he would have had a cause of action. Then if that is so, 
(1) 34 L. J. (Ex.) 84. 
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1869 and if no extra burden was imposed upon the defendants by his 
HoLHEs niode of unloading the coal, was any difference caused by the fact 
N(»TH ^^^ ^^ ^^^^ ^ unload it in another way ? On that again I hesi- 
Babterv tated for some time. But I think the inyitation was not an invi- 
tation to unload by tipping, but was an inyitation to unload gene- 
rally. It would perhaps sound too much like a quibble to say that 
there would be a cause of action in the one case and not in the 
other. On the whole, therefore, though not without hesitation, I 
concur in discharging this rule. 

Channell, B. I also have not been free from doubt, but I 
concur in discharging this rule. The real diiBSculty is not in ascer- 
taining what is the law, but in applying it to the fetcts of the case. 
I quite concur in the rule laid down by the cases, that where a 
person is a mere licensee he has no cause of action on account of 
dangers existing in the place he is permitted to enter. Now in 
one sense the plaintiff was a licensee, but he was not a mere licensee^ 
and the word mere has a very qualifying operation. We must infer 
from the silence of the station-master that he acquiesced in the 
plaintiff's going on to the siding for the purpose of getting coal 
from his wagon in the way in which he did get it, and we are not 
to suppose that any additional risk was caused by his mode of de- 
scending from the buffer. The plaintiff, then, went there with the 
consent of the station master for the purpose of getting his coal, 
but in what relation did the defendants stand to that purpose ? In 
the delivery and receipt of the coal there was a common interest 
in them and in the plaintiff, since they were bound to deliver it ; 
and this prevents the case from being that of one who is a mere 
licensee. The plaintiff was entitled to delivery ; and the station 
^ master must be taken to have allowed him to take delivery, not 
of the whole of his coal at once, but of a part of it in that way. I 
agree, therefore, that the rule must be discharged. 

Cleasbt, B. I am also of that opinion. The defendants are 
carriers for hire of coal, which they are bound to deliver to the 
consignees. No particular mode of delivery is stipulated for; but 
there is a general duty on the defendants to deliver, and on the 
consignees to accept delivery. The latter, however, must go to 
the defendants' premises and receive there the coals consigned, and 
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the usual mode of delivery adopted was for the wagon of coals to I8e9 
be shunted, and the coals shot through a hole into the wagon of Holmes 
the consignee placed in a cell beneath. But it was further the kobth 
practice, that in this delivery the consignees were not only not ex- Eastbuh 
duded from the defendants' premises, but they habitually assisted 
in the delivery, and to do so must walk along the flagged path in 
question. ^ Under these circumstances there was an obligation on the 
defendants, to that part of the public who were consignees of coal 
by their line to that station, to see that the flagged path should be, so 
far as they could command, in a reasonably fit state to be used with 
safety. So &r, I think, the case is without doubt But here the 
ordinary mode of delivery was departed from ; then, does that make 
any difference ? Now I cannot but regard this as a part delivery, 
not a mere voluntary permission to the plaintiff to get his coaL He 
was entitled to receive delivery. The defendants' drops were all 
occupied, and might be so for some time. The plaintiff did not 
want immediate delivery of the whole, but he did want a delivery 
of some part. In a fair way of looking at the case, therefore, 
the coals were to be partially delivered to him, or he was to be 
allowed to obtain partial delivery of them, in this way. To do * 
80, he must go along the flagged path ; there [was, therefore, an 
obligation on the defendants to him that the path should be in a 
proper condition. There ia the same obligation as regards the 
path, whether one mode of delivery was adopted or another. The 
question of a mere licence does not arise ; for as soon as you intro- 
duce the element of business, which has its exigencies and its 
necessities, all idea of mere voluntariness vanishes. 

Rule discharged. 

Attorneys for plaintiff: Doyh & Edwards, for Nixon^ Darlington. 
Attorneys for defendants : WiUiafMon & HiU. 
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1869 HARVEY and Othbes v. THE MAYOR AND CORPORATION OP LYME 
May 29. ^ REGIS. 

Tolhr-Earbour — Chnstruction — Chods ** landed^' 

The defendants were empowered by a local act to levy tolls on all goods landed 
within their harbour. In pursnanoe of a practice which had continued for many 
years, stones brought abng the coast into the harbour were shot from the p laintif f s' 
boats on to the shore, below high-water mark, and remained on the spot where 
they were deposited till they were shipped for exportation from the harbour : — 

ffeld, that the stones were not landed within the meaning of the actb 



; Action for trespass to a boat. 

Avowry by defendants, claiming a right to distrain the boat for 
nonpayment of tolls due from the plaintiffs, its owners, to the 
defendants, in respect of goods landed from the boat within the 
defendants' harbour. 

Second plea to the avowry, denying the landing of goods from 
the boat within the harbour. Issue. 

The defendants claimed toll under their Harbour Act (1 & 2 
Geo. 4, c. xcix), which by a 1 empowered them to demand and levy 
on '' all ships, vessels, and boats, of whatsoever description, which 
shall come into or use the said cobb or harbour, or shall lie at 
anchor within the said cobb or harbour, and for all goods, wares, 
and merchandize, and other things landed or shipped within the 
same cobb or harbour as aforesaid," the duties set forth in Schedules 
A. and B. to the act. Schedule A. contained '^ rates of tonnage " 
'on vessels of ten tons and upwards coming into the harbour, and on 
vessels laid up unemployed within the harbour. Schedule B. con- 
tained the " rates on merchandize," including in the list, '• for every 
ton of rough free-stone, limestone, or other stone, 6d." 
' The cause was tried before Byles, J., at the last spring assizes at 
Dorchester. The facts were that, in pursuance of a practice which 
had long been followed by the permission of the defendants, stones 
were shot from the plainti£fs' boat on a spot within the harbour 
appointed for that purpose by the corporation, and lying below 
high-water mark. The stones thus deposited were brought in boats 
along the coast from the neighbouring quames ; they remained 
where they were shot until they were put on board vessels for 
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exportation from the harbour ; and on this exportation, duty was 18C9 
pcud according to the tonnage rates in Schedule B. The defend- ~ Habvey 
ants now claimed duties on the stones thus shot, as upon goods i^^yo^^ and 
landed. A verdict was entered for the defendants, with leave to Cobpobation 

OP 

the plaintiffs to move to enter the verdict for them. Ltvb Biqis. 

A rule having been obtained accordingly, 

Cbfo, Q.O., Archibald^ and Bullen, shewed cause. These goods 
are landed within the meaning of the act. Under the statute of 
1 Eb'z. c. 11, 8. 2, which (to avoid frauds on the revenue) prohibited 
persons to '^ take up, discharge, and lay on land " goods, except 
between the hours of seven in the morning and four in the after- 
noon, and imposed the penalty of forfeiture, it was held in Leah v. 
SowdQ) that the defendants were not liable to the forfeiture 
where their goods were discharged into lighters at noon, brought 
to the sea-shore aqua ab inde refluxa (and, therefore, below high- 
water mark) at two, and the greater part put on land before four 
in the afternoon. It must, therefore, have been held that all the 
goods were " laid on land " before four, although partly unladen 
after ; and the case is so treated by Hale on Customs, c. 23, p. 228. 
It is not necessary, however, to contend that any kinds of goods 
would be landed within the statute if they were deposited on shore 
in the same manner as these stones, for the word has not an abso- 
lute meaning, but varies according to the subject-matter ; and with 
regard to the goods in question, neither the mode of discharging 
them, nor the place where they are discharged, is inappropriate or 
unusual. The stones no longer float or are carried, but they are, 
in fact, discharged, and come in contact with the land, and are 
placed upon it to remain there. They are, therefore, within the 
very words of the act. It might even be reasonably contended 
that if they were transhipped within the port they would have 
been landed, within the meaning of the act, having made the port 
a new point of departure ; but it is not necessary to go so far, for 
here the words are clearly satisfied, and the intention is also com- 
plied with. 

Kinffdon, Q.C., and Lopes, in support of the>ule. These stones 
cannot, according to the ordinary use of language, be said to have 

(1) Oro. Eliz. 533. 
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18G9 been landed by being placed in the sea^ where they are inaccessible 

H^YKT from the shore and where the tide may carry them away. A 

Mayor Ain> ^^herman lands his fish when he gets them finally into his cos- 

CoRPOBATioN tody ; and a merchant lands his goods when he can carry them at 

Lyhe Biois. will to his warehouse. It is evident the act uses the word in this 

common sense^ as is shewn by this, that goods ^* landed " are opposed 

to goods " shipped." The case cited has no l>earing ; the words of 

the acts are different ; the decision was a decision against a penalty ; 

and it was plain that the intent and meaning of the act were in 

substance complied with. 

Eellt, C.B. This rule must be made absolute. The question 
is, whether the defendants are, under the circumstances of this 
case, entitled to tolls as on the landing of stones within the limits 
of their port. By the words of the act the defendants are '^ entitled 
to levy tolls on all ships, &c., which shall come into or use the 
said cobb or harbour, or shall lie at anchor within the said cobb or 
harbour, and for all goods, &c., landed or shipped within the same 
cobb or harbour, as aforesaid." The defendants are thus entitled 
• to tolls, substantially, for the use of the harbour. And the tolls 
are levied in three cases : first, for vessels of ten tons' burden en- 
tering the port (for the schedule limits the duties to vessels of 
tliat tonnage) ; secondly, for goods landed ; and thirdly, for goods 
exported. Now the question is whether, under the circumstances 
of the case, these stones were landed within the second head of toll ; 
and the defendants must, to entitle themselves, shew clearly that 
this is a landing not only within the words, but within the spirit 
and meaning, of the act. The ordinary meaning and purport of 
the words is perfectly clear, namely, that tolls are to be paid on 
goods substantially imported; that is, in fact, carried into the 
port for the purpose of the town and neighbourhood. The goods 
in question, no matter whether brought by land or by sea from the 
place where they were produced, are destined, not for importation, 
but to be shipped and exported from the place where they lie ; 
and to say that they are liable not only to a shipment, butjalso 
to a landing, toll, where, under ordinary circumstances, the duty 
on shipment can only become due where there is no landing at all, 
is to graft upon the expression '' landed " a meaning that was never 
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intended, and wliicli would make the toll payable immediately 1869 
that the stones touched the ground within the harbour for what- habvey 
ever cause. But, further, take the case of stones brought into the ji^^yot and 
harbour in a lighter, and remaining on board until they are trans- Corpobatiox 
ferred from the lighter to a vessel for exportation. Could it be Lyme Regis. 
said that the goods were landed within the meaning of the act 
where the lighter floats, and the stones never, in any sense, touch 
the land ? This would be to strain words imposing a tax beyond 
anything in the contemplation of the legislature. The lighter, 
when it goes in, pays (provided it be of the specified tonnage) for 
the use of the port ; and, whether the goods come by land or by 
water^ the defendants take all the toll it was intended they should 
take, and which is all they could by possibility take if the goods 
were brought by land.. Can, then, this use of the soil of the har- 
bour, by the permission of the defendants, which effects the same 
end, make this a landing within the act? They may, if they please, 
either continue or cease to be content to include this privilege 
within the remuneration which is provided for them by the act ; 
but to make a claim for remuneration into a claim of tolls is to 
convert the harbour into a purpose to which it was not destined 
by the act, and for which no provision is made. Looking at the 
circumstances of the case, and the three cases for which tolls are 
provided by the act, the intention of the legislature is obvious ; 
and to impose a toll on goods thus placed on the shore, even though 
it might be within the words, would be against the spirit and 
meaning, of the act 

Keference has been made to the case of Leak v. Howd (1), but 
that case has no application to the present question. There, the 
Crown being entitled to certain duties on imported goods, the law 
was evaded, and the Crown defrauded of its dues, by the secret 
landing of goods at unseasonable hours. The act upon which the 
decision proceeded was passed to put a stop to that practice, by 
imposing a penalty where goods were brought to shore and dealt 
with not within the hours made lawful by the act It was not a 
question of toll at all, but a question whether, within the meaning 
of that act, the goods were laid on land. The nature and purpose 
of the acts therefore differ, and the words used also differ. But it 

(1) Cro. Eliz. 533. 
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i»69 further appears that the goods were not only discharged into 

Habvey bargeSy and brought to shore, and laid on land in fact, but were sab- 

-AIatob and stantially delivered on land within the permitted hours. There 

CoitfOBATioN was, therefore, not only a landing literally, but also a landing 

LthbBegis. within the sense and meaning of the act. Here, however, the 

goods were not landed to be taken in to the land at all ; they are 

not, therefore, within the act. 

Bbahwell, B. I am of the same opinion. The question is^ 
whether the stones were landed within the meaning of the act, so 
that the defendants could claim toll for them ; and the reason of 
the thing is against so holding. The statute imposes tolls on 
vessels for the protection and shelter of the harbour, and the con- 
venience they experience in coming in there. It also imposes a 
toll on goods landed, that is, on the owner of the goods, for the 
benefit and convenience experienced by the landing of his things, 
supposing him to land them on a quay or on the shore whence 
they can be drawn up inland. But the case shews facts the contrary 
of this ; because here the stones were not taken to the land itself, 
nor were they put in a place from which, by the owner's will and 
pleasure, without an act of trespass, they could be taken up to the 
land. Therefore the reason of the act is contrary to imposing a 
landing duty on the plaintiffs. 

Considering the question as a matter of words, were the goods 
landed? What is landing? It is putting on the land. Where 
does the land begin ? W^here the sea ends. Where does the sea 
end? At high-water mark; above the place where the goods 
were deposited. We must say that the goods were landed in the 
sea. It would certainly be strange if the captain of a steamboat 
were to say that he had landed his passengers, if he made them 
get out in three feet of water. Yet I do not say that the goods 
might not be said to be landed, if they were put there with the 
means and right of taking them up on to the land. As a matter 
of good sense it might perhaps be, that though goods would not be 
landed in the usual sense of the word until they had got to the 
land, yet as soon as in any manner they had reached what might 
be considered aa the end of their transit, that might be called 
a landing. Suppose, however, the goods were taken out of the 
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lighter within the harbour where the water never left the ground, 1869 
for the purpose of being taken to the land, would they be landed, uIrvet 
though below the limits of the lowest low-water mark ? I say ^^y^ j^^^ 
again, if they were so placed that they could be fetched thence by Corpobation 
the owner into the country, it might perhaps be a landing within Ltmi Uwqw. 
the spirit of the act ; but not otherwise. But the present case is 
neither within the spirit and intent, nor within the words, of the 
act ; it is no more a landing than a transhipment would be. 

It is difficult to make the case cited an authority, for the words 
of the acts differ. Again, under the act then in question the offence 
could not be committed unless there was a failure in both con- 
ditions, the being discharged and being laid on land; and it is 
clear that the whole offence was not committed before four o'clock. 
No doubt, however, the case puts it on the ground that the goods 
were laid on land before four ; and there may have been sufficient 
reason for that, for it may be that carts could come there and carry 
the goods away, so that we may regard the place as a regular 
landing-place. 

I doubt, however, whether in strictness the question of construc- 
tion arises ; for it is here found as a fact that this corporation has 
for forty years permitted the stones to be laid at this place without 
toll. They have therefore furnished evidence against themselves. 
Having allowed the stones to remain there on those terms, they 
now revoke their permission. But they have, in fact, licensed 
what the plaintiff did, and it was competent to the plaintiff to say, 
**You have authorized us to lay the stones there, and have in 
effect given us to understand that toll will not be claimed," 

Cleasby, B. I also agree that this rule must be made absolute. 
It is not necessary to decide whether the goods, if liable to toll on 
landing, would be liable i^ain on exportation ; but to maintain 
their present contention, it is necessary for the defendants to shew 
a landing. My opinion is, that the goods are here not landed ; 
they are only, by the permission of the defendants, shot into the 
water, and remain there till they are afterwards carried away by 
sea. They might be taken into the land, in which case tolls would 
accrue upon them ; but the intention is not that they shall be so 
taken up, but that they shall be put into vessels and carried out 

Vol. it. Y 3 
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1860 of the port seaward. With that object power is given to shoot the 

Habvet stones. They are not landed in the ordinary sense, but are shot 

Mayob axd ^^^ ^^ water, and the eflTect of the tide receding is that they ap- 

CoBPOBATioH pear upon the shore. Now, on the construction of the word by 

Ltioe Rbqib. itself, it is not a violent interpretation to say that the goods are 

not landed by being placed where, from time to time, they are 

in the water. But, on referring to the schedule, the inference is 

strong in favour of the plaintiffs ; for the goods on which tolls are 

to be levied are goods shipped or landed. Now these goods, though 

put on the land, were not landed in a similar sense to that in which 

goods are shipped when they are put on board ship, because they 

are conveyed there for the particular purpose merely of remaining 

there until, in the course of their transit, they are placed on board 

ship. 

As to the case cited, if it were applicable, we must suppose that 
if these stones were to remain in a lighter till it took the ground, 
they would be landed, and must pay toll. That cannot be. But 
what has actually been done is a mere substituted form of that, for 
the stones are merely shot, to remain where they are till carried 
away. 

Ghannell, B. I do not propose to dissent from the judgments 
which have been delivered by my Lord and my learned Brothers ; 
but I have great doubts on the case; and but that, the point 
having been reserved at the trial, the defendants will have a 
right of appeal without the expression of my dissent, I should 
have asked for time to consider. 

It is perfectly clear that, if Mr. Cole's contention is correct, he 
must contend for a right to both tolls, one on landing and one 
on shipping; and in fact he contends for both. We ought not 
to be influenced in our judgment by the feet that the practice 
here pursued has gone on for a long time under an arrangement 
with the defendants. Now that the question has been raised, it 
remains only to see in what sense the act is to be understood. 
Neither am I influenced by the case cited, which would bind us 
only if the words of the act on which it was decided were identical 
with, or at least equivalent to, those of the present act. They 
are not so in fact ; and there may also be other grounds on which 
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that case may have been decided. So far I agree in the views of 1869 
tlio rest of the Court. Habvbt 

We are to determine, then, whether these stones were landed ., •• 
within the act. In one sense, at least, they were landed. They Cobpohation 
Tvere taken out of the craft in which they came, and they came ltmb Bbqib. 
ijito contact with the land within the defendants' cobb. They were 
no longer on board ship ; but they had been unloaded, and were 
in contact with the land. Why, then, were they not landed within 
tlie meaning of the act ? I do not find that the act requires any- 
thing more than that the goods should be "landed within the 
cobb or harbour." There is nothing about their going into the 
country. If they are on the land within the cobb, the literal 
meaning of the act is complied with, and I think also the spirit. 
And I say this notwithstanding the rule that an act imposing tolls 
must be strictly construed. The jury have found that the place 
was within the cobb ; there is nothing to lead me necessarily to 
any conclusion as to whether the stones were only placed there for 
the purpose of deposit, and with a view to reshipment, or to remain 
till such an amount had been accumulated as was fit to be taken 
away. The doubt suggested is, whether this is a landing in the 
contemplation of the act, because the goods do not reach the 
inland country, or some point above the limits of the harbour, 
where the goods could be taken away by the owner. But I find 
no words in the act requiring me to adopt that construction, and I 
do not seek to be wise above what is written. 

Rule ahsolule. 

Attorneys for plaintiflFs: Da/ngerfidd & Fraser, for Sijmonds, 
Dorchester. 
Attorneys for defendants : Hopwooi cC* Sons. 
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18G9 HOPKINS V. WARE, Executob. 

Jttiia 12. 
Pai/meni by Cheque — Presentment of Cheque—Belay — Laches. 



A creditor who takes from his debtor^s agent on account of the debt the cheque 
of the agent, is bound to present it for payment within a reasonable time ; and 
if he fails to do so, and by his delay alters for the worse the position of the debtor, 
the debtor is discharged, although he was not a party to the cheque. 

Action against the defendant as executor of Robert Ware, on 
a promissory note for 250Z., made by Robert Ware, with counts for 
money lent and on accounts stated. 

Plea 3 : Payment. Issue. 

The case was tried at the last Bristol spring assizes, by consent^ 
before Montague Smith, J., without a jury. The evidence was as fol- 
lows: — The testator borrowed of the plaintiff 250?. on his promissory 
note. On the 9th of May, 1868, the testator being then dead, G. 
L. Lang, the defendant's solicitor, forwarded to the plaintiff his own 
cheque for 258Z. 3$. 6d., the amount due on the note for principal 
and interest, and the plaintiff returned her receipt for the amount. 
The plaintiff, who lived at Owestry, in Gloucestershire, retained 
the cheque till the 6th of June, when it wm forwarded through a 
London bank for presentation. On the 9th it was presented, and 
was dishonoured. Notice of dishonour was given to the defendant 
on the following day, and application was afterwards made to him 
for payment, which he refused. 

It appeared from the evidence of the manager of Stuckey s 
Bank, at Orewkerne, in Somerset, on which the cheque was drawn, 
that on the 13th of May, 1868, Lang's account was overdrawn to the 
amount of 1287Z., and that between the 13th of May and the 6th of 
June he was never in funds to meet the cheque. The manager also 
stated that the account had for some years been overdrawn without 
adequate security, but that the overdraft was at this time covered 
by securities which had been brought in by Lang, without any 
request from the bank, in December, 1867 ; and also that Lang 
had banked there since 1859, and that no cheque of his had ever 
been dishonoured. He further stated that, if the cheque had been 
presented, he would not have paid it without communicating with 
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Lang, but that he could not say whether it would or would not 
have been paid in fact. Between the 13th of May and the 6th of hopkins 
June various sums were paid in by Lang, including a sum of 250?. «• 

on the 3rd of June, and cheques of his honoured, including one of 
106?. paid without communication with Lang, and one of 200?. paid 
on the 22nd of May in consequence of a previous communication 
with him — the result being that on the 6th of June the overdraft 
had increased by 261?. 

It was also proved by the defendant that Lang had in his hands, 
at the time the cheque was forwarded by him, 166?. lla. belonging 
to the eslate, and that on the 16th of May the defendant paid to 
Lang, at his request, the balance of 91?. 128. 6d. 

Upon these facts the learned judge found that there was a 
reasonable chance of the cheque being paid if it had been presented 
at the time, but no certainty of it ; and a verdict was entered for 
the plaintiff, with leave to the defendant to move to enter the ver- 
dict for him. 

A rule having been obtained accordingly, 

Cole, Q,C., and Bere, shewed cause. It is clear that payment by 
bill or cheque is no discharge if the bill is dishonoured, and the 
creditor may still sue upon the original debt : Puekford v. MaX' 
weU (1), or enforce his right of stoppage in transitu : Owenaaii v. 
Morse, (2) The only circumstance which will make it payment is 
that the cheque has not been withheld from presentation, and that 
in the mean time the fund has been lost in consequence of the 
delay : Robinson v. Hawhsford (3) ; mere lapse of time (short of six 
years) without such loss is of no effect : Alexander v. Birehfidd (4) ; 
Laws V. jBand (5), approving what was said in RoUnson y. Hawks- 
ford (6), by Patteson, J. What is true of the bill or cheque of the 
debtor is equally true of payment by the cheque or bill of the 
agent : Robinson v. Read (7), even though it is given at the request 
of the creditor : Everett v. Collins (8), and though its non-present- 
ment causes a loss of the fund : Marsh v. Tedder. (9) Moreover, 

(1) 6 T. R. 52. (6) 9 Q. B. at p. 5U. 

(2) 7 T. R. 64. (7) 9 B. & C. 449. 

(3) 9 Q. B. 52. (8) 2 Camp. 616. 

(4) 7 M. & G. 1061, 1067. (9) 4 Camp. 257. 
(6) 27 L. J. (CP.) 76. 
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1869 lapse of time has no effect if it be assented to by the debtor : Alex- 
lloFKiirs ander y. Birchfield, (I) 

Waiik. Kinffdoriy Q^G., and Finder , in support of the rule. The plaintiff 

kne\A' from the circumstances that the defendant was interested in 
the payment of the cheque, and was therefore bound to present it 
without delay. If by her delay the defendant has suffered a loss 
he is discharged, and this is so laid down in Robinson v. SawTcsfordy 
wliere Patteson, J., says (2) that the holder is " bound to present so 
as to avoid any prejudice that might arise from the drawee becom- 
ing insolvent." It is so laid down in Byles on Bills, p. 19,(8th ed.) 
and the duty is the same with respect to a third party interested 
in the bill, as with respect to a party to the bill itself : Smith v. 
Mercer (3), shows this with respect to notice of dishonour, and the 
same reason applies to presentment. The facts here shew a loss 
caused by the delay ; a loss, first, of the chance of the cheque being 
paid by the bank ; secondly, of the further payment made to Lang 
by the defendant on the 16th of May; and, thirdly, of the chance 
that payment might have been obtained from Lang himself. 

Bramwell, B. I am of opinion that this rule must be made 
absolute, [After stating the facts of the case the learned judge pro- 
ceeded] : — My Brother Montague Smith has found upon these 
facts that there was a reasonable chance that the cheque would 
have been paid if it had been presented earlier. The defendant is 
therefore entitled to say that he has satisfied the plaintiff's de- 
mand by the cheque ; for though a cheque, if it be duly presented 
and dishonoured, is no payment or satisfaction, there being no 
satisfection unless satisfaction is provided by it in fact, yet it be- 
comes given and taken, accepted and retained in satisfaction, if it 
be so dealt with as to entitle the giver of it to say, "you have not 
dealt with it as if I had an interest in it, but as if you were to deal 
with it at your pleasure, and by your mode of dealing with it you 
have caused me to sustain an injury." Has, then, the defendant 
sustained an injury by the mode in which the plaintiff has dealt 
with this cheque ? He has suffered damage in two ways. First, 
he lost the chance of the cheque being paid ; and secondly, he lost 
the chance of not paying Lang the 91Z. which he would not have 

(1) 7 M. « G. 1061. (2) 9 Q. B. at p. 55. (3) Law Rep. 3 Ex. 51. 
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paid if it had been duly presented and dishonoured. But upon ]g(^ 
this second head there may be some doubt. For though a cheque ~ 
is a bill of exchange, yet when there is no indorsement it is not v. 

subject to the same niles with respect to immediate presentment. 
It may be doubted, therefore, whether there was any default before 
the 16th of May, when the whole of the defendant's money wliich 
was to coyer this payment got into Lang's hands. There remains, 
however, the loss of the chance that the bank would have paid the 
cheque if it had been presented before the 9th of June. And there 
is the further fact that if the cheque had been presented and dis- 
honoured at some earlier period, the defendant would have had an 
opportunity of going to Lang and demanding repayment from him. 
There is no reason to suppose that Lang was in such desperate 
circumstances that the defendant might not have got at least some 
portion of the sum from him ; and in fact Lang did, as late as the 
3rd of June, pay into the bank 2502. 

Then was there an unreasonable delay ? It is often diiScult to 
describe to a jury what is such a delay, when there is no obligation 
to present at any precise time, as on the next day or the day after ; 
but though it is difficult to draw a dividing line, it is not difficult 
to say in particular circumstances that a case is on one side of the 
line or the other. It might be that one week would be a reason- 
able period to allow, or perhaps two weeks, but it is unreasonable 
that three weeks should be allowed to pass without presentment. 
Therefore, without saying what would be a reasonable time, an 
unnecessary and unreasonable time was in fact allowed to elapse 
before the cheque was presented ; and that delay caused a double 
damage ; first, the loss of the chance of the cheque being paid, and 
secondly, the loss of the opportunity of obtaining redress from 
Lang in the event of the cheque being dishonoured. 

Therefore, although the cheque was originally neither given nor 
taken in satis&ction, yet it was kept by the plaintiff and dealt 
with, as she had no right to keep and deal with it, except on the 
footing that it was her own, without recourse to the defendant. 
It therefore became her own, and the defendant was discharged. 

Chaknell, B. I am of the same opinion. Certainly when the 
cheque was remitted it did not operate as payment ; it only did so, 
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if at all, on the duty to present in reasonable time being neglected. 

lIoPKiNs I^ ^8 difficult to draw the line as to reasonable and unreasonable time. 

Y^r^^^ But I infer from the authorities, that if the holder of the cheque 
has not presented it when he might, but has unreasonably with- 
held presentment so that the situation of the maker is altered for 
the worse, the holder has thereby made the cheque payment ; 
especially when he has treated it as owner ; and with this view the 
retaining and the mode of dealing with the cheque is important 
evidence. The learned judge was here put in the position of a 
jury ; the question, therefore, is limited to his finding. Now he 
finds that though there was no certainty, yet there was a reason- 
able chance, that, if the cheque had been presented at a certain 
time, it might have been paid. This, however, was not done ; and 
afterwards Lang absconds. Therefore, besides losing the benefit of 
tlie cluince, of a nature reasonably to be expected, that the cheque 
would be paid, he has also suffered damage in his relations with 
Lang. For considering Lang's credit with the bank, and that they 
had allowed him to overdraw his account, there was some chance 
that payment might have been ultimately obtained either from 
him or from the bank. Therefore, the position of the defendant 
was altered for the worse by the laches and neglect of the plaintiff; 
who must therefore be considered to have held and treated the 
cheque as her own, and made it payment. 

Bvle dbsciuie. 

Attorney for plaintiff: E. J. UrancHlon, Durdey. 
Attorneys for defendant: Surr d OriWeyfor NiehdeUs, Sotdh 
Petherlan. 
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CHAPMAN V. JONES. 18f9 

Private Chapel^ChapdpaH of Parish Church'--Pew8— Great and les9^ Jfay24. 

— Freelicid of Inkeritance — ItMnemorial User — Reparation — PreBcriptton^- 
Uvidenee, 

The freehold of a chapel or lesser chancel may be vested in a private perBOO, * 
though such chapel or chancel fonns an integral portion ..i and is under the same 
roof with, a parish church. 

The enjoyment of such a chapel or chancel, and the right to its exclusive use, is 
not necessarily annexed to a dwelling house. 

Immemorial repair of a diapel or lesser chancel which is part of a parish church, 
coupled with other acts of ownership, is evidence of a freehold of inheritance in it 
being vested in those who have executed the repairs and exercised the acts of 
ownership. 

Declabation : let county that the defendant broke and entered 
a certain chapel aisle or private or lesser chancel of the plaintiff, 
xx)nnected with the parish chui*ch of Mottram, in the county of 
Chester, and there broke open the door of the said chapel aisle or 
private or lesser chancel, and spoiled the lock of the said door so 
as to prevent the plaintiff from entering the said chapel aisle or 
private or lesser chancel, and kept the plaintiff evicted therefrom. 
.2nd count, trover for goods, that is to say, locks. 

Pleas (inter alia) : 2. To 1st count, not possessed 3. To 2nd 
count, traverse that the goods were the plaintiff's. Issue. 

The parish church of Mottram is an ancient edifice originally 
erected 600 years ago. Adjoining the church, on the south side of 
the great chancel near the east end, is a chapel known as the 
" Staley or Stamford " chapel. Previously to the year 1858, it had 
been used and enjoyed, from time immemorial, by the lords of the 
neighbouring manor of Staley, the Earls of Stamford and Waixing- 
ton and their predecessors. Staley manor is in Mottram parish, but 
does not include the site of the church and chapel within its limits. 
All necessary repairs of the chapel had always, from time imme- 
morial, been done by the Earls of Stamford. The parishioners 
had never repaired it, but only the body of the church. On 
the wall there, was and still is, a hatchment, more than a hundred 
years old, on which are the armorial bearings of the Earls of 
Stamford and Warrington, and beneath the hatchment is an inscrip- 
iion stating that the chapel *' belongs to, and is repaired by the 

Vol, IV. Z 3 
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1869 Earl of Stamford and Warrington, as lord of the manor of Staley.'' 
CemfmaiT Successiye earls had, moreover, exercised at all times various acts 
JoOTs ^^ ownership over it ; e.g., by using it as a burying place for their 
kindred, and by occupying the pews within it either by themselves 
or their tenants of the manor, or by letting the pews from time to 
* time to other persons ; and they claimed to be the absolute owners of 
the freehold of the site o the chapel and of the chapel, and as such 
entitled to the exclusive use of and right of entry to it. No records 
exist to shew the origin or foundation of either church or chapel, 
but they are unquestionably coeval in date, and the chapel is under 
the same roof with, and an integral part of, the church. The outer 
wall of the chapel is the outer wall of the church also. In thia 
wall is a door, through which there is access from the churchyard 
into the chapel, and thence, without any intervening obstacle, into 
the body of the church. The key of the door was, up to 1858,. 
usually kept by the sexton, and the parishioners had been in the 
habit of using the door at different times to obtain access to the 
church. On one occasion, in 1853, in the absence of Lord Stamford, 
and without his knowledge or sanction, the vicar renewed the lock. 

Lord Stamford, by an indenture dated the 22nd of January, 1858, 
granted to the plaintiff in fee the manor of Hattersley (also within 
the parish of Mottram), with the demesne lands therein and ^^ all 
that free chapel or chapel of him the said earl, called or commonly 
known by the name of the Staley chapel, otherwise the Stamford 
chapel, situate in or adjoining the parish church of Mottram afore- 
said, together with the pews, privileges, easements, members, and 
appurtenances thereunto belonging." The plaintiff, by virtue of 
this deed, claimed to be owner of the freehold of the chapel, and as 
such, entitled to an exclusive right to use the door. It was, in 
fact, used by others, but only, as the plaintiff alleged, by his per- 
mission as freeholder — ^the sexton being still allowed to have the 
custody of a key. The defendant, the vicar of the parish, on the 
other hand, claimed to enter as of right through the door, and in 
the assertion of his right removed the lock from it and passed 
through it into the church. This action was thereupon brought. 

At the trial before Kelly, C.B., at the Cheshire spring assizes,. 
1869, the above facts having been proved, it was contended on the 
part of the defendant^ first, that a private person could not have 
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a freehold in a chapel or lesser chancel of a church ; and, secondly, 
that if. he could it could not be conveyed in gross, but covld only ~objmax 
be had and enjoyed 88 appendant or appurtenant to some messuage 
or dwelling house within the parish ; and it was suggested that the 
Earls of Stamford had enjoyed the use of the chapel as lords of the 
neighbouring manor and not otherwise. In support of this sugges- 
tion, reliance was placed particularly on the circumstance of the 
chapel being known as the ** Staley " chapel, and also on the terms of 
the inscription on the hatchment in the chapel, stating it to belong 
, to, and to be repaired by, the Earls of Stamford, as lords of the manor. 
The learned judge ruled against the defendant on both these 
points, and directed a verdict for the plaintiff with leave to the 
defendant to move to enter a nonsuit, the Court to be at liberty to 
draw inferences of fact. 

A rule was obtained accordingly, upon the following (among 
other) grounds, — that there was no evidence to go to the jury of 
any exclusive right in the plaintiff as c^inst the defendant to the 
door of the alleged chapel, and no proof that the said alleged 
chapel is not a portion of the parish church of Mottram ; and also 
that the plaintiff had no legal right to the chapel, if there be one, 
inasmuch as it was and is appurtenant to the manor of Staley, and 
that the said manor and the manor house thereto belonging are 
still the property of Lord Stamford. 

A.' J. Stephens^ Q.C, M'Intyre, and B, ShaWj shewed cause. 
The chapel in this case is, no doubt, in one sense, a • part of 
the parish church of Mottram, but there is no legal objection 
on that account to its being the freehold of a private person. 
Chapels, though under the same roof with churches, can be, 
and frequently have been, held in fee simple by laymen, and 
treated strictly as private property. [He cited Anon. Code (1); 
FvXler v. Lam (2), Johnson's Vade Mecum, 6th ed. 177 ; 2 Nicolas 
Test Vetust 428, 478 ; Godolphin's Repertorium, 2nd ed. 145 ; 
Degge's Parson's Counsellor, 6th ed. 188; Ayliffe's Parergon, 
165 ; 1 Stephens' Laws of the Clergy, 248—251]. In ClmrUm v. 
Frewen (3), their character was recognized by Vice-Chancellor 

(1) dSalk.85. (2) 2 Add. 419. 

(8) Law Bep. 2 Eq. 634. 

Z 2 3 
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Ejndersley, who, at p. 651, explains the mode of their creation. 
Ohapmah *' it was," he says, " the custom in early times for the lord of a 
manor, when founding a church, to found with it a private chapel 
not annexed to his house but to the church itself^ considering 
perhaps that it derived additional sanctity from being as it were 
made part of the church in appearance and close to the church ; 
and it was a common practice for lords of manors and other men 
of note in the country, to obtain leave either from the pope or 
from the crown, or from the patron, the ordinary and the incumbent 
(and the lord of the manor would generally be the patron), to 
annex a chapel to an existing church." The chapels so founded 
or annexed were used for sepulture and private masses. They 
were repaired at the expense of the owner and not by the parish- 
ioners, and were exempt in most respects from ordinary ecclesi- 
astical jurisdiction : 1 Johns. Vade Mecum,270, 271 ; Winchelsey's 
Constitutions of Merton (1305) in 2 Johns. Canons at pp. 322, 325 
(Oxford ed. 1851) ; and they were moreover used for purposes 
wholly inconsistent with the proposition that they must be part of 
the parish church because the two buildings are locally attached : 
2 Inst 489 ; Highmore on Mortmain, 2nd ed. 33 ; Book of Com- 
mon Prayer prefatory Rubric, and 4th Rubric prefetory to the 
Communion Service. The case of Oriffin v. Deighton (1) has no 
bearing on this question. There the vicar was held entitled as of 
right to enter the greai chancel, which was part of the parish 
church itself and the place where a portion of the service was cele- 
brated. • Cockbum, C.J. (2), expressly alludes to the distinction 
which exists between such a place and a lesser chancel or chapel : 
Cripps, Laws of the Clergy, 4th ed. 449. 

[Kelly, C.B. The cases and authorities referred to appear to 
decide that a lesser chancel or chapel may be held in fee by a pri- 
vate person. There remains the more important point whether 
it can be held except along with, and in respect of the occupation 
of, a dwelling house within the parish.] 

There is no ground for supposing private chapels are necessarily 
appendant or appurtenant to a manor house or other residence. 
In fact, they usually are so, in their origin ; and in the present case 

(1) 6 B. & S. 93, 8. c. in enx)r, 108 ; (2) 5 B. & S. at pp. 105, 106 ; 33 
33 L. J. (Q.B.) 29, s. c. in error, 181. L. J, (Q.B.) aft p. 32. 
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the evidence tends to shew that the founder of the church and 1869 
chapel, which are admitted to be coeval, was the lord of the neigh- Qoapkas ~ 
bouring manor of Staley, who probably reserved the chapel site 
out of his grant of the land on which the church was built But 
that site, especially as it is not within the manor, cannot be said 
to be necessarily appurtenant or appendant to it or to the occupa- 
tion of the manor house. Similai- chapels have frequently been 
separately dealt with. Thus in Buxton v. BcUeman (1) an ** aisle " 
was held to be well allotted in lieu of a donation. The fact of 
consecration cannot alter the general law as to freehold property : 
Hillinff8UH>7rih v. Brewster (2) ; BenneU v. Bishop of Lincoln (3) ; 
Co. Litt. 385 a, 343 b ; Earpur's Case (4) ; and here there is ample 
evidence that the chapel was Lord Stamford's freehold. The fact 
of immemorial repair alone, unless rebutted, is sufficient to raise 
a presumption to that effect: Duke' of Newcastle v. ClarJc (5) ; and 
taken with the other circumstances of the case, such as the right of 
sepulture having beenexercised, raises an almost irresistible presump- 
tion that the freehold of the chapel was in Lord Stamford : Francis 
V. Ley (6) ; Day v. BeddingfiM (7) ; Asher v. WhiOocTc (8) ; Davison 
V. Qent (9) ; 1 Bum's Eccl. Law, 296. The mode in which Lord 
Stamford's rights were originally acquired is immaterial : Capet v. 
Buszard (10) ; Hinde v. Charlton. (11) However acquired, the pro- 
perty is freehold and can be alienated in the same manner as any 
other freehold of the same description. The case is distinguish- 
able from a right to a pew : Byerley v. Windus (12) ; Clifford v. 
Wicks (13) ; Lousley v. Eayward (14) ; Mainwaring v. Oiles. (16) 
[Kelly, C.B., referred to Co. Litt. 121 a, where it is said that 
a nobleman, esquire, &c., cannot claim a seat in a church by pre- 
scription as appendfimt or belonging to land but to a house, *' for 
that such seat belongeth to the house in respect of the inhabiting 
thereof."] 

(1) Sid. 88, 201. (9) 1 H. & N. 744. 

(2) 1 Salk. 256. (10) 6 Biug. 160. 

(3) 7 B. & C. 113. (11) Law Rep. 2 C. P. 104. 

(4) 11 Rep. 23, a. (12) 5 B. & C. 1. 

(5) 8 Taunt. 602. (13) 1 B. & A. 498. 

(6) Cro. Jac. 366. (14) 1 Y. & J. 583. 

(7) Noy, 104. (15) 5 B. & A. 356. 

(8) Law Rep. 1 Q. B. 1. 
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1869 That passage applies only to pews in the body of the chnrch, 

OoAYMAS'' which belong to parishioners as resident. It does not include the 

JoNu. ^^^^^ ^^ * chapel. In Churtan v. Frewen (1), Kindersley, V.O., 

mentions without adyerse comment the custom of founding private 

chapels not annexed to houses. 

Giffard, Q,0., and Horcdto Lbyd^ in support of the rula The 
evidence in this case, which is confined to acts of ownership only, 
is not sufficient to create a presumption that the chapel was the 
freehold of inheritance of Lord Stamford. No amount of user 
necessarily shews a fee simple unless the acts of ownership are ine- 
concileable with any other condition of things. In a church they 
cannot raise a presumption against the vicar and parishioners so as 
to bar them of their right to enter a particular chapel. At most 
Lord Stamford was only entitled to the exclusive occupation of 
the chapel as lord of the manor of Staley, and it was in that 
capacity, according to the inscription on the walls, that his ancestors 
repaired. 

[Kelly, C.B. The inscription speaks of immemorial repair by 
the Earls of Stamford and Warrington ; an important fact, the 
effect of which does not seem to be weakened by the circumstance 
that the writer thought proper to describe them as lords of the 
manor of Staley.] 

The whole inscription must be read together. Repair, however, 
is a &llacious test of ownership and the right of exclusive occupa- 
tion. An owner of land may have repaired a road from time im- 
memorial and yet be unable to prevent the public from passing 
over it At any rate, repair by one " as lord of a manor " caimot 
be evidence of a right to exclusive occnpation apart from the 
manor. Lesser chancels which are parts of churches and pews are 
really on the same footing, and the obsenration in Co. Litt. 121 a, 
applies to them. In Corvin's Case (2) an aisle seems to be con- 
sidered as necessarily incident to a house and land within the 
parish ; and in Stephens' Laws of the Clergy, 278, it is said that 
an aisle is always held with a house. Buxton v. Baieman (3) 
does not touch the question whether a chapel may be granted sepa- 
rately, and there is no case which has settled that a cliapel can be so 

(1) Law Bep, 2 Eq. nt p. 651. (2) 12 Rep. 105. 

(3) Sid. 88, 201. 
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granted. Ohurlon y. JEirewen (1) is also beside the point, for there . 1808 
the chancel was claimed as appendant to a manor or manor house. nwAwtAit 

[Eellt, O.B. If the freehold of inheritance was in Lord Stam- j^^J^ 
ford, had he not, incidentally to his estate, the power of convey- 
dngit?] 

This is not an ordinary right of seisin in the 8oil| but an excep- 
tional right to ezclusiYe user. 

Kellt, C.B. This is an action of trespass, brought to try the 
Tight to a private chapel alleged by the plaintiff to be his freehold, 
and the only question raised by the pleadings which we are called 
•on to decide is, whether or not the soil on which the chapel stands 
ds the plaintiff's. Now the circumstances of the case are these :— 
The chapel is a portion of Mottram parish church. It is at the 
south side near the eastern extremity. Within it are a number of 
pews, and one side of it is surrounded by a part of the wall of the 
-church itsel£ In the middle of the wall there is a door leading 
&om the churchyard into the chapel, and thence into the body of 
the church, and in this door is a lock. The trespass complained of, 
and admitted, is the removal by the defendant of the lock of the 
4oor, and the passing by him through the door &om the church- 
yard into the church. The defendant has, among other pleas, 
pleaded ** not possessed," and on this issue arises the main question 
in this case, the plaintiff contending that upon the evidence he has 
fihewn that he is entitled to the soil on which this building stands 
.as his freehold of inheritance. 

Now, first, we have to consider whether there c(m he a freehold 
of inheritance in a private person in a chapel constituting to 
. the eye, and being in fact, an integral part of a parish church. 
Upon this point I feel no doubt. We know that there are many 
such chapels in various parts of the country belonging to, and 
attached to the residences of, persons who have landed property in 
the neighbourhood. These edifices are referred to as freehold pro- 
perty in a number of works of high authority. Thus in Johnson's 
Yade Mecum, Bum's Ecclesiastical Law, and in the case of Fuller 
V. Lane (2), and many other authorities, we find enough to shew 
4hat these chapels exist in great numbers, and are frequently treated* 

(1) Law Bepi 2 Eq. 634. (2) 2 Add. 419. 
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1869 as the freeholds of inheritance of families in the neighbonrhoock 
" Chapmak" This being so, the question is whether, from the facts of this case, 
we shall be justified in inferring, as we have power left to us to do, 
that this Stamford or Staley chapel is, or rather was, the freehold 
of inheritance of the Earl of Stamford and his predecessors, and is 
now the plaintiff's. 

Now looking at the evidence, and the admissions which have 
been made, I am unable to conceive how such a right can ever 
be established if the evidence and the admissions are insuflS- 
cient to establish it here. It is admitted that the church and 
chapel are coeval, and further, it is proved that as far back as 
legal memory goes the Earl of Stamford, or his predecessors, have 
exclusively repaired it, including its wall and door. Further^ 
we have numerous acts of ownership established. Thus, to take 
one instance, it is shewn that for the purposes of attending divine 
service, the pews within the chapel have always been exclusively 
occupied either by members of the Stamford family, or by tenants 
or others claiming under the Earl of Stamford. 

But it is contended that, assuming there can be a freehold in a 
private person of such property as this, it must of necessity be 
annexed to the enjoyment of a manor house or messuage of some 
sort or other. But the authorities cited during the arguments 
shew that there is a wide difference between pews in a parish 
church which are annexed to dwelling houses in the parish, and 
lesser chancels, or chapels. With regard to pews, it appears 
to be beyond doubt that they must be annexed to a dwelling 
of some kind or other. But with regar to chapels, or lesser 
chancels, they are on an entirely different footing. They are 
beyond the jurisdiction of the ordinary, and may be the freeholds* 
of private persons. This distinction between pews and chapels fs 
recognized in the case cited from Siderfin (1) ; and again in Main- 
waring v. CHles. (2) In the latter case there was an action for 
disturbing the plaintiff in the use of a pew, and Abbott, C. J., says, 
at p. 361 : "I am of opinion that this being a pew in the body 
of the church, and not in a chancel, which might be the freehold 
.of an individual, no action at common law can be maintained for a 
disturbance, because the pew is not annexed to any house." Now 
(1) Sid. 88, 201. (2) 5 B. & A. 366. 
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here we have a part of the chnrch which may be the freehold 1869 
of a private person. Other authorities (and among them is the ~ toAwiAN 
passage from 2 Inst. 489) draw the same distinction, and there is j^^ 
no authority cited for the proposition that a chapel like a pew 
must be annexed to a dwelling house. The passage referred to 
in Co. Litt. 121 a, merely relates to pews in the body of a church, 
and even in that passage itself the above distinction is adverted 
to. But where a chapel is claimed as a freehold, and the claim 
is made out, can it be necessary that it should be only capable of 
being held or enjoyed along with a manor house? Upon no 
principle of law that I am aware of is it possible to hold that a 
freehold piece of land, just because a church and chapel may be 
built on it, can be held as appendant or appurtenant to other 
land. And here, moreover, we have the additional difficulty that 
the site of this chapel is not within the manor ; and it is new to me 
that land outside of a manor, but included in the same parish 
with the manor, can be held to be necessarily appurtenant to the 
manor, or necessarily incidental to the inhabitancy of the manor 
house, and incapable of being enjoyed in any other way. 

It remains to add a few words on the principal portions of the 
evidence by which the defendant attempted to support his conten- 
tion. First, it was proved that five years before the conveyance to 
the plaintiff, viz., in 1853, the vicar had a new lock put on the 
door of the Stamford chapel. But this fact, as it was done with- 
out the knowledge of Lord Stamford, and also was in a time quite 
recent, cannot affect the law of the case. Then a hatchment 
has been produced with an inscription to the effect that the 
chapel had always been repaired by the Earls of Stamford and 
Warrington " as lords of the manor of Staley." But assuming this 
statement of fact to be correct, it amounts to no more than this, 
that the person who drew it up or dictated it may have thought, 
not unreasonably, that the chapel was repaired by Lord Stamford's 
predecessors as being the lords of the manor of Staley. Under 
these circumstances, and taking the evidence given in the case as 
a whole, I am of opinion that the plaintiff is entitled to retain his 
verdict, and the rule must therefore be discharged. 

: Bbamwell, B.,. concurred. 
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Chaknell, B. I am also of opinion that this rule ought to be 
Chapmah" discharged. The first great question raised by the pleadings is 
J •• whether the plaintiff made out in fact that he was owner in fee 
simple of the land on which the chapel called the " Stamford or 
Staley chapel" is built I think that the onus lay oa him to 
prove the fact A stranger, on entering Mottram church, would 
naturally conclude that this chapel was part of the church, and it was 
incumbent on the plaintiff to shew that the freehold of the chapel 
was in him. Now the first observation that occurs on this part of 
the case is this : Ccm there be such a right in a private person? 
I think it is clear that it can exist, and it may be acquired in se- 
veral ways. In the present case it is admitted that the chapel and 
church are coeval, and that no repairs to the chapel have ever been 
done by the parishioners, but all repairs by the Earls of Stamford, 
or their predecessors the Earls of Warrington. This being so, I 
should think it probable that some Earl of Warrington was the 
founder of the church, and that he did not grant away the soil on 
which the chapel was built These cases of founding churches are 
analogous to those of the dedication of a highway. It is very 
seldom that a grant of the soil on which the church is built can 
be found, but acquiescence in consecration renders the case analo- 
gous to that of a dedication, and the soil afterwards is vested in 
the ordinary or in the rector, as trustee for the benefit of the 
parishioners. This amounts to a quasi dedication to them for [the 
purpo6eH)f public worship; and there are cases to shew that where 
there is an acquiescence in consecration, the original owner di- 
vests himself of his property in the soil. But if on the evidence 
he is shewn to have kept a chapel, being part of the church, in his 
own hands, there is nothing illegal in that, but it is on him to 
make out the fact so as to be able to maintain an action of trespass. 

Then, has the owner here done this ? It is admitted that the 
church and chapel are of the same date, and it also appears that 
the Stamford family have always, and the parishioners never, 
done the repairs. A strong inference arises from this continuous 
repair, and the inference is strengthened by the circumstance 
that the body of the church has been repaired from time to time 
at the parishioners' expense. There is also the evidence of the 
tenants of Lord Stamford having sat in the chapel, and of the 
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seats there having been let for Ids benefit. Now, if the right 
to the freehold can exist, as I consider that it can, whether it be chapmah 
acquired by original reservation by the founder, by re-grant, j^^ 
or otherwise, the circumstances above referred to, and more par- 
ticularly the fact of Lord Stamford and his predecessors having 
repaired from time immemorial, raise a strong presumption that 
they are the owners of the freehold of the soiL We have next to 
inquire how it is attempted to get rid of this inference or pre- 
sumption. There is the fact that in 1853 the vicar made some 
alterations in the door in the chapel wall, and also that the sexton 
seems at one time to have had the custody of the key. But these 
are very small things to put against the inference to be derived 
from immemorial repair. Then in 1858 comes the conveyance to 
the plaintiff, who puts a new lock and key to the door, which causes 
the dispute leading to this action. It is needless to go into the 
particulars of the alleged trespass, for the lock and key must be 
taken to be part of the building, just as in the case of an ordinary 
house. There is a trespass admitted for which the plaintiff is, in 
my opinion, entitled to recover. I should add a word as to the 
hatchment and the inscription on it It is certainly more than 
100 years old, and I do not say it ought to be thrown out of con- 
sideration, but still giving it all its just weight, it is only one ele- 
ment in this case, and is, I think, insufiScient to countervail the 
inference we ought to draw. 

One more point remains. The plaintiff claims as grantee of 
Lord Stamford, but although the grantor had the freehold as owner, 
could he convey it ? I think there is no doubt that he had the 
power. The land on which the chapel stands is not within the 
manor of Staley at alL It cannot, be appendant or appurtenant 
to the manor ; and the owner had a good right to convey all his 
interest in it to another. I am therefore of opinion, upon these 
grounds, that the verdict for the plaintiff should stand. 

Bule di&eharffed. 

Attorneys for plaintiff: Bower d Cation. 
. Attorney for defendant : /• E. Foos, 
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1869 COX V. LEE. 

^^"^ ^ ' Libd — Charge of Ingratitude — Explanation of Grounds of Charge. 

To charge a man with ingratitude is libellous ; and such a charge may also be 
libellous, notwithstanding that the facts, upon which it is founded, are stated, 
and they do not support the charge. 

Per Kelly, C.B. : — An untrue statement that a person was at a past time in 
pecuniary difficulties may be libellous, although it is also stated that these diffi- 
culties have been surmounted. 

Declabation: Ist count, on a libel published in the Leicester 
Mail by the defendant of the plaintiff^ as proprietor and publisher 
y^^ / of the Leicester Advertiser, in the following words : " that the Adver- 
tiser should disparage Mr. Frewen is hardly accounted for by a 
little incident related the other night to his constituents by Mr. 
Frewen, except that that excellent educator of the people adds to 
numerous other Tirtues not mentioned in the litany that which all 
true Englishmen abominate most, ingratitude." 2nd count, on 
another libel published in the Leicester Mail by the defendant of 
the plaintiff in relation to his being proprietor and publisher of 
the Leicester Advertiser. The libel set out contained an account of 
a public meeting held at Leicester, and addressed by Mr. Frewen as 
candidate for the northern division of Leicestershire ; at this meeting 
Mr. Frewen read a passage from the plaintiff's paper, the Leicester 
Advertiser y which was as follows : ^ After the unsuccessful attempts 
of Mr. Frewen^ in some of which we accorded him our support, to 
obtain one of the seats of the northern division, we feel compelled 
to state our opinion, that his indiscretion in making the present 
attempt can have no other effect than that of disquieting the Con- 
servative ranks, and of affording to the opposite political party an 
opportunity of testing their strength at the Conservative cost^ and 
of gaining probably some additional influence in that part of the 
county, &c." Mr, Frewen then proceeded to say that *' such a 
statement was most ungrateful on the part of Mr. Cox (the plain- 
tiff) who would never have been proprietor of that journal but for 
the help he Mr. Frewen had given — (cries of * shame.*) He 
was in a great strait, and asked him (the speaker) to assist him. 
He would certainly say that the debt had been most honour- 
ably repaid, and he would never have mentioned it but for such 
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tmgratefiil conduct on the part of Mr. Cox." 3rd count, on 1869 
another libel published in the Loughborough Moniior by the de- ck)x 
fendant of the plaintiff as the proprietor and publisher of the j^ 
Leicester Advertiser. The libel set out was a paragraph contain- 
-ing a letter from the plaintiff's solicitor to the defendant threat- 
ening an action against him for the report in the Leicester Mail, 
which was the matter of the 2nd coimt, and denying the truth of 
the statements made by Mr. Frewen ; and also a letter from Mr. 
Frewen to the defendant^ in answer to one communicating to him 
the substance of that letter, in which he said : '' I have read your 
report as to what I said on Wednesday evening last with reference to 
Mr. Penn Cox (the plaintiff), and though I do not think I made 
use of the exact expression that your reporter has attributed to 
me, yet the report is calculated to convey to any one (who has not 
got a twist in his intellect) the substance of my meaning, which 
was this, that when Mr. Penn Cox wanted to purchase the Adver- 
iiser he had not the means to pay for it, and he made more than 
one or two urgent applications to me for assistance ; and I did 
assist him to the amount that he asked me to do, which money 
was most honourably repaid ; but that I did not think Mr. Cox 
had shewn his gratitude to me for what I had done for him. I am 
not aware that there is anything libellous in saying that a man 
was in a great strait ten years ago, and that he had, as &r as I 
know, met all his engagements, and paid everybody." 

Pleas : 1. Not guilty. 2. Justification. Issues thereon. 

The cause was tried before Pigott, B., at the Leicester spring 
assizes, 1869. The publication by the defendant of the libels was 
proved, and it appeared that the facts with respect to the alleged 
loan were as follows : — ^The plaintiff conducted the Advertiser in 
partnership from 1850 to 1857 ; in the latter year he bought out 
his partner, and on that occasion (as he swore) an offer of assistance 
was made to him by Mr. Frewen, but (as Mr. Frewen swore) a 
request for assistance was made by him to Mr. Frewen ; no money 
however was then advanced, but in 1863 the plaintiff, requiring 
money to pay off a sum which he had borrowed to enable him to 
work the paper, did obtain a loan of 300Z. from Mr. Frewen, which 
was to be paid off by instalments of lOOZ. per annum, with 5 per 
-cent, interest ; in 1865, however, the plaintiff having privately 
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1HG9 remonstrated with Mr. Frewen on his political conduct, and urged 
^^ him to retire from the then impending election contest, Mr. Frewen 
required the whole of the remaining debt to be paid off at once, 
and this was accordingly done. 

A verdict was found for the plaintiff, damages 201 In Easter 
Term a rule was obtained to arrest the judgment, on the ground 
that none of the counts in the declaration disclosed any cause of 
action ; or for a new trial on the ground that the learned judge 
ought to have directed the jury to find for .the defendant on both 
issues, and also on the ground that the verdict was against the 
weight of the evidence, and that the damages were excessive. 

May 8. O'MaUetfy Q.C.y Keane, Q/J.^ and MereweOher^ for the 
plaintiff, shewed cause. The charge of ingratitude is clearly libel- 
lous : Soare v. SUverloch (1) ; and its libellous character is not 
altered by a statement of the reasons why it is made ; rather the 
facts stated, being themselves inaccurate, aggravated the libel ; a 
charge much less grave than that of ingratitude is sufficient ta 
give a right of action; and even the false statement as to the 
plaintiff's pecuniary necessities might so far disparage him as to be 
actionable : Fray v. Fray. (2) 

June 3. BulweTy Q.C.j and Jaeqties, for the defendant, supported 
the rule. Supposing the first count to be good as charging ingra- 
titude simply, yet the second and third are bad, and the verdict 
being general, judgment must be arrested, or a venire de novo 
awarded. (3) 

As regards the second and third counts, the questions are, 
whether, in either count, the statement of facts, independently of 
the conclusion drawn from them by Mr. Frewen, is libellous ; and 
whether those facts support his conclusion ? As to the first question, 
it cannot be said that a statement, in effect, that, when the plaintiff 
wanted to purchase the paper, Mr. Frewen lent him money which the 
plaintiff had honourably repaid, but that the plaintiff, notwithstand- 
ing, declined any longer to support Mr. Frewen, was, to use the 
language of Parke, B., defining a libel, in Parmiter v. Coupland (4), 

(1) 12 Q. B. 624. (3) See Ayrey v. Feamsides, 4 M. & 

(2) 17 0. B. (N.S.) 603 ; 34 L. J. W. 168 ; Lewin v. Edwards, 9 M. & W. 
(a P.) 45. 720. 

(4) 6 M. & W. at p. 108. 
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** calcniated to injure the plaintiff's reputation by exposing him to 1869 
hatred, contempt, or ridicule ;" on the contrary, such a statement Ook 
was calculated rather to raise the character of the plaintiff. As to the xjeb. 
second question, the libels complained of do not» as was the case in 
Hoars y. Silverloeh (1), chaise the plaintiff with ingratitude simply, 
but only with conduct which, in Mr. Frewen's opinion, was un- 
grateful ; and if his opinion upon the facts stated was unfounded, 
there is no libel, but if his opinion was well founded, then the plea 
of justification was proved. 

The most that can be said in support of the second and third 
counts is, that Mr. Frewen imputes ingratitude, while at the same 
time he shews that the imputation is unfounded ; for it was not 
ingratitude in the plaintiff to disregard private friendship in the 
discharge of his public duty ; and there is no suggestion that his 
opposition to Mr. Frewen was prompted by any sinister motive. 
The case of Fray v. Fray (2) is altogether different from the pre- 
sent ; and the proposition in support of which that case was cited, 
viz., " that the publication of that which can, by any construction, 
lower the estimation of the plaintiff's character, the plaintiff has a 
right to have left as a question to the jury," is too broad ; for it 
would seem to imply that in no case can the question of libel or 
no libel Ibe determined by the Court. But that is not so. For 
instance, to write of an attorney that he is '^an honest lawyer" 
(Boyddl V Jones) (3), may or may not be libellous ; but a dedarar 
tion which failed to shew by proper averments that the words were 
used in a sense other than the natural and obvious sense, would be 
bad both on demurrer and after verdict. Unless the libels alleged 
in the second and third counts consist in the imputation of ingrati- 
tude, the plea of justification was proved, because the £acts upon 
which the imputation was founded were stated with substantial 
accuracy. If the libels relied on are the charges of ingratitude, then, 
for the reasons already given, those charges were not, under the cir- 
cumstances, libellous ; or, if they were, the truth of them was proved. 

Kellt, C.B. The verdict being for general damages not ap- 
portioned to the several counts, if any one bad count is joined 

(1) 12 Q. B. 624. (2) 17 C. B. (N.S.) 603 ; 84 L. J. (C.P.) 45. 

(3) 4 M. & W. 446. 
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I8e9 with the others the verdict cannot stand. We are, therefore, 
Ck)x called on to determine, not whether a libel was m fact published, 
j^^ but whether what the plaintiff has published has been so stated 
that it was competent to the jary to find a verdict and give damages 
upon that statement. The allegation in the counts most questioned 
is, that when the plaintiff wanted to purchase a newspaper he had 
no money to buy it with, and made one or more uigent appli- 
cations to Mr. Frewen for a loan, which had since been honour- 
ably repaid. It is impossible to consider the question raised on 
this statement fairly without putting oneself in the position of the 
plaintiff, and seeing whether it would not be painful to his feelings 
to have such statements made at a public meeting, in the county 
where he resides and publishes his newspaper, by a gentleman 
of considerable standing and position in that county. Without 
reference to the bearing of that statement on the charge of in- 
gratitude, and the question whether it would or would not lead 
those who heard it to the inference that a person so acting as was 
described was guilty of ingratitude, to say of a man, prosperous 
and in independent circumstances, that when he wanted to purchase 
the property he now owns he had not money to pay for it, and 
made urgent application for a loan to another person, does in itself 
convey a reflection on the person thus spoken of, not only likely to 
be painful to his feelings, but also likely to impair his credit and 
reputation in the county. A charge pointing to anything like 
inability in respect of pecuniary resources would, to persons read- 
ing such a statement in a public newspaper, tend to injure his 
position in the world. [After referring to the question of damages, 
which he held not excessive, the learned judge proceeded] : — We 
are further called upon, on the facts actually proved, to determine, 
not only whether the publication could or could not be libellous, 
but to say that it was of such a nature that the question ought not 
to have been left to the jury. But it is only when the judge is 
satisfied that the publication cannot be a libel, and that, if it is 
found by the jury to be such, their verdict wiU be set aside, that 
he is justified in withdrawing the question from their cognizance. 
Here, on the contrary, I am of opinion that the learned judge was 
fully justified in leaving the question to them, and that their finding 
is according to the evidence. 



V. 

Ln. 



VOL. IV.] TRINITY TEBM, XXXII VICT. 289 

Bramwell, B. I also think this rule must be discharged. The 1809 
libels complained of charge the plaintiflf with ingratitude; for q^ 
though facts are added, yet the obvious meaning of the statements 
is to make this accusation. It is clear that if ingratitude is 
charged generally, without any reason being given, it is libellous ; 
and the validity of the first count is not questioned. But with 
respect to the other two it is said that they disclose no cause of 
action, because Mr. Frewen shews what it is that he calls ingrati- 
tude, and thereby shews that it is not such in fact. But though 
it is true that he states some reasons which induce him to come to 
the conclusion that the plaintiff was ungrateful, there still remains 
the charge of ingratitude, and any one hearing it might well say : 
^ The facts stated no doubt existed, but inasmuch as they do not 
shew any ingratitude, that charge must be made because of some- 
thing else not mentioned." 

But, further, I think that the libels not only contain a charge of 
ingratitude, but also shew its existence, supposing the facts truly 
stated. For, though it is easy to say that it is the duty of a patriot, 
if he sees an unfit man aiming at the possession of a public post, 
to say he is unfit, this is, like gratitude itself, a duty of imperfect 
obligation, and not such as would necessarily relieve him in its 
performance from the charge of ingratitude. Suppose that, having 
applied with great urgency to Mr. Frewen to lend him money, Mr. 
Frewen had done so, and then, without any further circumstances, 
the plaintiff had withdrawn his support from Mr. Frewen, and said 
that he was not a proper person to stand for the county, would it 
not have V^en ungrateful ? I think it would. But supposing it 
was his duty to point out Mr. Frewen's unfitness, it might have 
been done in another way than that adopted, which casts ridicule 
upon his candidature and charges him with indiscretion. I think 
that it would have been ungrateful in the plaintiff to write thus of 
one to whom he was under the obligation I have supposed ; the 
defendant's argument therefore fails, even on this ground, for the 
libel stated in- the declaration not only charges ingratitude, but 
shews that it exists. 

Then, it is argued by Mr. Bulwer, that in that case the libel is, 
at any rate, justified, because the statement it makes is true. But 
this is not so ; and, on the contrary, if the true facts had been 

Vou IV. 2 A 8 
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180 stttted, they would have shewn that there was no iogratitade at 
OflK all, for it appears that, on the plaintiff telling Mr. Frewen that he 
would no longer support him, Mr. Frewen required the repayment 
of the money, and thereupon the money was, in fact, repaid. Now, 
I liiink that cancelled the former obligation, and left the plaintiff 
at liberty to write as he did. If these facts had been stated, the 
case would have gone a long way to raise the point insisted on by 
Mr. Bolwer, for then, at the same time with the charge of ingra- 
titude it would have been shewn that there was nothing ungrateful 
in tbe plaintiff's conduct ; the added circumstances would haye 
qodified the charge of ingratitude, not in the sense of making it 
justifiable, but in the sense of diminishing the probability of its 
injurious effect. 

Therefore the defendant's case feiils : first, on the ground that 
a charge of a moral offence is made, and assuming that the circum- 
stanees stated in support of it do not warrant the opinion founded 
on them, it does not cease to be a libel, for it raises a doubt whether 
there are not some other facts which would justify the charge ; and, 
secondly, because if no further facts existed than were stated, a 
case of ingratitude was shewn ; and, though the facts might be 
true, so far as they were stated, other facts were not stated, which 
existed and which would have shewn that the plaintiff was not 
open to the dbarge of ingratitude. 

I may say that these observations are directed partly to that 
p(Hiioii of the rule which seeks to arrest the judgment, and partly 
to that portion which asks for a new trial. 

Gbahkell, B. I am of the same opinion. A judge would do 
^vrong if, in an action for libel, he told the jury distinctly that thia 
plaintiff had a cause of action, or if he told them distinctly that 
the plaintiff had not a cause of action. In Parmiter y. Ooupland (1) 
Parke, B., after referring to Mr. Fox's Act (2), by which, as he 
obseryes, indictments for libel were put upon the same footing as 
other criminal charges, says (3), '^ It has been the coairse for a long 
time for a judge, in cases of libel, as in other cases of a criminal 
natuie, &nA^ to give a legal definition of the offence, and then to 

(1) 6 M. & W. 105. (2) 32 Geo. 3, c. 60, 8. 2. 

(3) 6M.&W.atp.l07. 
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leave it to the jury to say whether the facts necessary to consti- 
tute that offence are proved to their satisfaction ; and that^ whether cox 
the libel is the subject of a criminal prosecution or civil action." 
My Brother Pigott has, therefore, given the proper direction to 
the jury ; and certainly when, at a public meeting, words are used 
which are repeated in a public newspaper, and which charge the 
defendant with ingratitude, that sufficiently raises a question for 
the jury, whether they were not made use of under such circum- 
stances, and in such a manner, as to make them libellous. There 
can be no doubt that the charge is in itself as opprobrious as any 
that can be made. Therefore, although you couple it with other* 
matters, which tend to explain the charge, it is still a question for 
the jury whether the language was made use of in such a mode 
and under such circumstances as to justify a verdict for the plaintiff. 

Pigott, B. At the trial I exactly followed the rule laid down 
by Parke, B., in the passage cited by my Brother Channell, de- 
fining to the jury what in law amounted to a libel, and leaving the 
question of libel or no libel to them. My Brother Bramwell has 
clearly pointed out that the charge was made not in such a manner 
S8 to disprove it, but rather to add to it force and point ; and much 
must always depend upon the attendant circumstances. As to the 
charge of ingratitude being in itself calculated to bring into con- 
tempt and disrepute, no one can deny it who considers in what 
light it is regarded by poets and moralists, who are the mirrors and 
exponents of the universal feelings and judgment of mankind. I 
think, if I committed any error, it was an error rather in favour of 

the defendant. 

Buie ddscharffed. 

Attorneys for plaintiff: De Oex & Harding^ for 'Freer dt Beeve, 
Leicester. 

Attorneys for defendant: Dale & Stretton, for C.& A. Stretton, 
Lekeder. 
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WINN V. MOSSMAN. 

Bowugh Jusiiee9^Applie(Uian cf PenaUies^Separaie Commiuion of the Peace 
— Construction (f Statute — Preamble restraining Enactment — 11 <fe 12 Vict;. 
c. 43, 8 31—9 Geo. 4, c 61, ». 26—24 & 25 Vict. c. 76, «. 4. 

Where jtustices of a borough, which has a separate commission of the peace, bat 
not a separate court of quarter sessions, in the exercise of their summary jurisdic- 
tion, impose penalties for offences against the general law, they act for the county^ 
and the penalties must, under 11 & 12 Yict. c. 43, s. 31, be paid over by their 
clerk to the treasurer of the county or place to the quarter sessions of which the- 
appeal from their decision lies ; and it makes no difference that the borough has a 
separate commission of the peace. 

The 4th section of 24 & 25 Yict c 75, which declares that in the Alehouse 
Licensing Act (9 Geo. 4, c. 61) the words " county or place '* include any borough 
having a separate commission of the peace, though not a separate court of quarter 
sessions, only applies to the power of granting and withdrawing licences contained 
in that act, and does not affect the application of penalties fixed by its 26th 
section. 

Special case stated in an action brought by the treasurer of 
the West Biding of Yorkshire against the clerk to the justices of 
the peace for the borough of Bradford, to recover certain fines and 
penalties imposed by the justices acting summarily in respect of 
offences against the general law, and not under local statutes, and 
received by the defendant under 11 & 12 Vict. c. 43, s. 31, and* 
9 Geo. 4, c. 61, s. 26. 

In the year 1847, the parliamentary borough of Bradford was* 
constituted a municipal borough by royal charter, which extended 
to the inhabitants of the borough all the provisions of 5 & 6* 
Wm. 4, c. 76, and of any other acts amending or altering or 
relating to that act. 

The borough has a separate commission of the peace under 
5 & 6 Wm. 4, 0. 76, s. 98, which was granted on the 6th of July, 1848, 
but has no separate court of quarter sessions. It has a borough 
fund and a borough treasurer. It supports its own police by means 
of rates upon the inhabitants, and expends annually a considerable 
sum in the prevention, detection, and punishment of crime. It 
maintains the borough court, and pays the salaries of the clerks 
and officers. It also bears the expense of those prosecutions for 
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^hich no allowance is made by the county, and in addition pays 1869 
a contribution of more than 60002. per annum towards the county Wtss 
fates. 

The moneys, the subject of this case, would, if received by the 
treasurer of the borough, be applied by him towards these ex- 



The justices of the peace for the West Riding are empowered, 
by 5 & 6 Wm. 4^ c. 76, s. Ill, to exercise the jurisdiction of 
justices of the peace in and for the borough, as fully as by law 
tiiey may do in and for the county; but by 12 & 13 Vict c. 18, 
8. 1, every sitting and acting of the borough justices at the court 
appointed for the purpose is to be deemed a petty sessions of the 
peace, and the district for which the same is holden is to be deemed 
a petty sessional division within the meaning of any act of parlia- 
ment then or thereafter to be made. 

In all summary proceedings before the borough court there is an 
allegation that the parties live, or the offence or cause of com- 
plaint arose, within the borough ; the trial or hearing always takes 
place within the petty sessional division, namely, the borough ; and 
whenever the West Biding justices assist in these cases, they are 
described in the summonses and process as justices acting in and 
for the borough. 

The county petty sessional division within which Bradford is 
situated is that of East Morley ; and county special sessions are 
lield within the borough for various purposes which do not directly 
affect the borough, namely, for highways, passing accounts, &c. The 
county business and the borough business are to that extent kept 
quite distinct and separate. 

By 11 & 12 Vict c. 43, s. 31, penalties and sums paid under 
warrants of distress, or convictions, or orders of justices, are to 
be paid over by the constables, &c., receiving them, to the 
** derk of the division in which the justice or justices issuing 
such warrant shall usually act;" and all sums so received by 
the clerk shall forthwith be paid by him as directed by the 
statute on which the information or complaint is framed ; and, if 
the statute contain no such directions, then " to the treasurer of 
the county, riding, division, liberty, city, borough, or place for 
which such justice or justices shall have acted ; . . • and every 
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1869 Buoh derk is to keep an account of all sach moneys received hj 
^j^^J^ him, and to render a copy to the justices assembled at the first 
JS^Aw P^tty sessions of every month held for the division in which such 
justice or justices as aforesaid shall usually act, and to deliver 
every such return '^ to the clerk of the peace for the county, riding, 
division, liberty, city, borough, or place within which such division 
shall be situate, at such times as the coiurt of quarter sessions for 
the same shall order in that behalf." 

By the Alehouse Licensing Act (9 Geo. 4, c. 61), s. 26, any justice^ 
before whom any penalty is recovered under the provisions of the 
act, may award any portion not exceeding one half to the prose- 
cutor, ^' and the remainder to the treasurer of the county or place 
for which such justice shall then act/' 

24 & 25 Vict. c. 75, entitled ''The Municipal Corporations Act 
Amendment Act, 1861," by s. 4 after reciting that doubts have arisen 
whether boroughs with separate commissions of the peace, under 
8. 98 of the principal act, but without separate quarter sessions, 
are towns corporate within 9 Geo. 4, c. 61, so as to give the jus- 
tices of such borough control over the granting or withdrawing 
licences, declares, that in the construction of the last-mentioned 
act, ''the words 'town corporate,' and the words 'county or place,* 
and the words 'division or place,' include every borough in Eng- 
land having a separate commission of the peace, although it may 
not have a separate court of quarter sessions." 

Under 11 & 12 Vict. c. 43, s. 31, sums amounting to 251 had 
been paid over by the borough constables to the defendant, which 
he refused to pay over to the plaintiff, alleging that it was his duty 
to pay them over to the borough treasurer. 

Under 9 Gteo* 4, c. 61, penalties had been imposed by the 
borough justices and received by the defendant, the amount of 
which, after deducting the portion awarded to prosecutors, was 20Z., 
and this sum also the defendant refused to pay over to the plain- 
tiff, on the ground that 24 & 25 Yict. c. 75, s. 4, made these penal- 
ties also payable to the borough treasurer. 

Haimay (LaseeHea with him), for the plaintiff. First, the word 
"borough" in Jervis's Act (11 & 12 Vict. c. 43), s. 31, means a 
borough for which a separate court of quarter sessions is held» 
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The case of Mayw of Beigaie y. Earl (1) is decisive on thia point, 
and differs fix)m the present only in the fact that the boroagh of yj^m 
Beigate had no separate commission of the peace, the major and 
ex-mayor being the only justices of the borongh nnder 5 & 6 Wm. 4, 
c. 76, s. 57. .But the judgment of the Court proceeded upon 
grounds quite independent of this circumstance, and Beg. \. 
Bale (2) also shews that no distinction can be drawn between 
the cases on this ground. The main ground of the decision in bo4h 
these cases was that it would be unjust if the penalties of good 
convictions were to go into the borough fund, whilst the costs 
of the convictions which could not be sustained were bome by 
the county. If the plaintiff is rights there is no injustice, f<Hr the 
county rates which bear the burden will also reap the beiiefit, 
and the borough of Bradford which contributes to the eouaity 
rates is also interested in every addition to them. 

But further, s. 31 was intended to secure not only that p^mlties 
should be paid to the proper parties, but also that they should be 
regularly accounted for. But there is no derk of the peace fotr the 
borough to whom the accounts can be sent ; they must therefore under 
that section be sent to the clerk of the peace for th e West Biding, who, 
if the defendant's contention is correct, has no interest in the matter. 
The money would go to the borough, and the account of the money 
to the Biding. On the other hand, the plaintiff's constmetiau 
satisfies every word of the section, for by 12 & 13 YicL c» 18, 
8. 1, Bradford is a petty sessional division; the defendant is derk 
of that petty sessional division ; he will send a copy of the lekum 
•to the justices of the borough, and will send the retom itself to the 
clerk of the peace for the Biding. That justices of a bosoii^, 
which has no quarter sessions, acting in th% exercise of th^ 
summary jurisdiction within the borough in respect of offences 
against the general law, act for the county, is shewn by Rem v. 
Amoe (3), and also by reference to many sections of 11 & 12 Tiet. 
c 43. If in the course of the hearing of an information a reeog- 
nizance becomes forfeited and has to be estreated, it must be aent 
to the clerk of the peace for the county for that purpose, ss. 9, 13, 
16, 20 ; when the defendant is adjudged to be imprisoned he most 

(1) Law Rep. 8 Q. B. 244. (2) Dears. C. C. 87 ; 22 L. J. (M.C.) 44. 

(8) 2 B. & A. 583. 
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be sent to the house of correction or common gaol, ss. 19, 21, 22, 
YTunr 24 ; and when the conviction is drawn up it must be lodged with 
UcmtAs *^® ^^®^^ ^^ ^® peace of the county among the other county 
records, s. 14. 

Secondly, as to the penalties imposed under 9 Greo. 4, c. 61, 
s. 26, the case of Begf. y. Dale (1) is conclusive in the plaintiff's 
fEivour, unless 24 & 25 Vict a 75, s. 4, has altered the law. That 
section was introduced into the act in consequence of the con- 
flicting decisions in Brown v. Nicholson (2), and Candliah v. 
Simpson (3) ; and was not intended to touch the question of the 
application of penalties. If the legislature had had any such 
object in view, one would expect to find an express clause for 
the purpose dealing with penalties generally, especially since the 
act is an act to amend the Municipal Corporation Act of 5 & 6 
Wm. 4, c. 76 ; and that act, which dealt both with boroughs having 
quarter sessions, and also with boroughs having separate commis- 
sions of the peace, but no quarter sessions, only gave to the former 
class of boroughs, to the credit of the borough fund, penalties re- 
coverable on summary convictions, s. 126. The preamble to s. 4 
shews that the mischief to be remedied was the doubt as to what 
justices were competent to grant or withdraw alehouse licences, 
but this is a matter altogether distinct from the question of the 
application of penalties. If the defendant's view were to prevail, 
this declaratory act, passed to remedy an inconvenience, would 
work an injustice. Again, there are many sections in the Ale- 
house Licensing Act where the words " county or place " cannot 
be construed so as to include boroughs which have separate com- 
missions of the peace, but no separate court of quarter sessions ; 
s, 25 speaks of th§ House of Correction of the ''county or place ;'* 
s. 27 gives an appeal to the quarter sessions of the "county 
or place :" see also ss. 28, 29, and 33. Lastly, 24 & 25 Vict 
c. 75, has in po way affected the definition of the words " trea- 
surer of the county or place " given by the 37th section of the 
Alehouse Licensing Act, which interprets them to mean ''any 
officer acting in such capacity or charged with the receipt and 
expenditure of moneys from and out of which the costs of public 

(1) Dearg.C.C.37 ; 22L. J.(M.C.)44. (3) 1 B. & S. 367 ; 30 L. J. (M.C.) 

(2) 28 L. J. (M.C.) 49. 178. 
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prosecutions have been usually defrayed." There is no officer iscs 
answering to this description in such a borough as Bradford : see wonr 
Beff. y. Dale. (1) 

Manidy, Q,C. {Kemplay with him), for the defendant. First, as 
to the construction of that portion of 11 & 12 Vict. c. 43, s. 31^ 
which directs the ultimate payment of the penalties, its meaning is 
fixed by what follows with respect to the accounts. The accounts 
are to be sent to the justices "assembled at the petty sessions for 
the division in which such justices as aforesaid (that is, the con- 
victing justices) usually act." Now it is admitted that the return 
must be made to the borough justices, for it is certain that Brad- 
ford is the petty sessional division for which they act ; but if that 
is so, then the treasurer of the borough or place for which they act 
is the treasurer of Bradford, and the penalties must be paid over 
to him. This would be otherwise if there were no separate com- 
mission of the peace, for there would then be no treasurer ; but 
where there is such an officer all the words of the section are 
satisfied. The construction is confirmed by the change of phrase- 
ology at the end of the section, which speaks no longer of the 
place for which the justices act, but of the *' county, &c., within 
which such division AaU he sUtuite/* Nor is the direction for 
rendering accounts to the quarter sessions absurd, for that body 
imposes the county rate upon the borough and fixes its quota of 
contribution, and it has besides an interest in the information as a 
matter of police. 

Secondly, the words of 24 & 25 Vict. c. 75, s. 4, are too strong 
and express to be got over ; the preamble cannot overrule them, 
for its only function is to explain words of doubtful construction, 
not to qualify what is certain. 

Hannay was not called upon to reply. 

Kelly, C.B. We are entirely satisfied, by the very able argu- 
ment of Mr. Hannay, that the plaintiff is entitled to our judgment. 
The question is, whether certain penalties are to be paid to the 
treasurer of the West Biding of Yorkshire, or to the clerk to the 
justices for the borough of Bradford. The first point we have to 
decide turns on s, 31 of 11 & 12 Vict. c. 43 ; and, on the ground that 

(1) Dears. C. C. 37 ; 22 L. J. (M.C.) 44. 
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the town of Bradford is a municipal boTongh, with a separate com- 
WiHK mission of the peace> though without a separate court of quarter 
sessions, it is contended that when the borough justices act within 
the borough^ the ''place for which they act is the borough^and not 
the Riding/' and that the penalties are therefore payable to the 
treasurer of the borough, and not to the treasurer of the Biding. 
Now, in the first place, we have a decision : Bex v. Amos (1), tliat 
when borough justices act in matters of general law cognizable by 
county justices, they act as county justices and not as borough 
justices. In hartoony with this decision we have the case of Mayor 
of Beigaie v. Hart (2), where, under this very section, the same rule 
was adhered to, and it was determined that the penalties must 
therefore be paid to the treasurer of the county. The matter is 
succinctly and decisively put by Lush, J., who says (3) : " In such 
a case [that is, where the offences for which penalties are imposed 
are offences against the general law, and not under local statutes], 
Bex V. Amos (1) decides that the justices are acting as county 
justices, though acting in the borougL K this be so, it seems 
to me that s. 31 is &ee from doubt ; it says the clerk shall pay the 
penalty to the treasurer of the county, riding, division, liberty, dty, 
borough, or place 'for which such justice or justices shall have 
acted.' The justices here have acted for the county, not for the 
borough." 

It appears, however, that there was there no separate commission 
of the peace ; here there is, and it is said this makes a difference. 
Let us then now turn to the case of Beg. v. Bale (4), where there 
was a separate commission of the peace. This case is cited as an 
authority upon the second branch of the argument, but it is also 
decisive upon the first question, since it turned upon words in the 
Alehouse Act (9 Geo. 4, c. 61, s. 26), similar to those of the section 
now in question. There, in delivering the judgment of the Court, 
Jervis, C. J., says (5) : " The prosecutor asserts that the word ' place,' 
as used in that section (9 Geo. 4, c. 61, s. 26), means a place for 
which a court of quarter sessions is held. This, we think, is the 
right construction. In many of the sections in which the words 

(1) 2 B. & A. 633. (4) Dears. C. C. 37 ; 22 L. J. (MLC.) 44. 

(2) Law Bep. 8 Q. B. 244. (5) Dears. C. C. at p. 60 ; 22 L. J. (M.C.) 

(3) At p. 260. at p. 47. 
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'county or place ' are used, it is manifest that the latter word ap- 
plies only to eases where quarter sessions are held." The learned wnnr 
judge then refers to ss. 27 and 33, and proceeds: "The interpretar 
tion clause shews further, that it was intended that those penalties 
should be applied towards the costs of public prosecutions, and not 
to a borough fund, because it explains the words treasurer of a 
' county or place ' to mean an ofiScer acting in such capacity, or 
charged with the receipt and expenditure of moneys from and out 
of which the costs of public prosecutions have been usually de&ayed. 
The person to receive the penalty is to be an officer acting in the 
capacity of treasurer of moneys from and out of which the costs of 
public prosecutions have been usually defrayed." He then refers 
to s. 29, by which the justices in quarter sessions are authorized to 
indemnify justices from their costs of appeal out of the county rate, 
and concludes: ^'It would be strange that the same word should 
giye to one fund, the borough fund, all the penalties for good con- 
victions, and charge upon another fund, the county rate, all the 
costs for convictions which could not be sustained." 

Kow these two cases, taken together, would be conclusive upon both 
branches of the argument, but for the later act of 24 & 25 Vict. c. 75, 
8. 4, which makes the words " county or place," in the Alehouse Act, 
include every borough having a separate commission of the peace, 
although it may not have a separate court of quarter sessions, and 
therefore (it is contended) gives to such borough the penalties re- 
covered under that act But that section was enacted, as is stated 
in the preamble, to meet certain doubts which had arisen on the 
construction of the Alehouse Act (9 Geo. 4, c. 61), whether borough 
justices in boroughs having, under the 98th section of the Muni- 
cipal Corporations Act (5 & 6 Wm. 4, c. 76), separate commis- 
sions of the peace, but not separate courts of quarter sessions, had, 
under the former act, the power of granting and withdrawing ale- 
house licences. There had been a conflict of decisions on this point, 
and the recital clearly points to this conflict as the matter with 
which the legislature were dealing, and to the solution of this diffi- 
culty as the sole object which they had in view. The section then 
proceeds to enact, or rather to declare, that> '*in the construction 
of the last-mentioned act (Le., 9 Geo. 4 c. 61), the words 'town 
corporate/ and the words * county or place,' and the words 'division 
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or place/ include every borough in England haying a separate 
Wm~ commission of the peace, although it may not have a separate court 
jj^jj^j^ of quarter sessiona" These words are no doubt large enough by 
themselves to cover the contention of the defendant, and give the 
penalties levied under the act to the treasurer of the borough of 
Bradford ; but when we see, from the preamble or recital, that the 
single object of the section was to provide for the one special case 
of granting licences, the effect of the preamble is to control the 
enacting part of the section, and limit it to providing a remedy 
for the difficulty, by conferring on borough justices, in the cases 
referred to, the power to license. Looking, therefore, to the 
cases, and to the intention of s. 4 of 24 & 25 Vict. c. 75, it is 
clear that both under the act of 9 Geo. 4, and under 11 & 12 Vict, 
c 43, s. 31, the borough justices are acting as county justices, 
though acting within the borough, and the penalties must be paid 
over to the treasurer of the place for which they act, and by which 
the machinery is provided for the trial of such cases when carried 
by appeal to the court of quarter sessions. 

Ebamwell, B. I am of the same opinion. The case of Mayor 
ofBeigaie v. Hart (1) is directly in pomt, and no attempt has been 
made to distinguish it except by the argument that there was there 
no separate conmiission of the peace ; but the Court did not decide 
that case on any such ground, and to give our assent to the de- 
fendant's argument would be to fly in the face of that decision. 
Blackburn, J., says (2), " I think we must read the latter words, 
liberty, city, borough or place, as ejusdem generis with county, 
riding, division, and as being places having quarter sessions;" 
and Lush, J., says (3), "Now there is no court of quarter sessions 
for the borough of Eeigate, but only for the county, and if the 
derkof the justices receiving a penalty is to pay it over to the 
treasurer of the county, and render the return to the clerk of the 
peace of the county, that construction makes the section harmonious, 
and the provision is fair and reasonable ; for if the culprit had gone 
to prison he would have been maintained by the county, and the 
borough is part of the county for these purposes ; but if the penalty 

(1) Law Rep. 3 Q. B. 244. (2) Law Rep. 3 Q. B. at p. 249. 

(3) Law Rep. 3 Q. B. at p. 250. 
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is to be paid into the borongh fund it would be unfair, as then the 1869 
borough would receive a benefit without participating in the wnnr 
burden." It is quite clear therefore that the case was decided on jjq^;,^ 
the ground that the borough hlid no court of quarter sessions, 
and without any reference to the fact of its having or not having a 
separate commission of the peace. 

As to the other question the matter is as clearly decided by 
the case of Beff. v. Dale (1), unless we are to hold that that case 
is overruled by 24 & 25 Vict a 75, s. 4, which would be to hold 
that this section, which is declaratory, operates upon the earlier 
act of 9 (^eo. 4^ c. 61, so as to make it mean and refer to a person 
and officer not existing at the time when it was passed, but only 
subsequently established by the Municipal Corporation Act of the 
following reign. The case then is clearly in point, and is undis- 
tingmshable, and, not being affected by the subsequent act of the 
Queen, decides this case in favour of the plaintiff. 

Chakkell, B. I am of the same opinion. The Mayor ofReigaie 
Y. Eart (2) is an express authority for the plaintiff, unless it is 
distinguishable on the ground that there was there no separate 
commission of the peace ; but the case was not decided on that 
ground, but on a ground equally applicable to the present state of 
facts. As to 24 & 25 Vict. c. 75, s. 4, the enacting words may 
perhaps, taken by themselves, go beyond the preamble, but their 
effect may be narrowed on the ground stated by my Brother 
BramwelL In each case, the effect is that the penalties are pay- 
able to the treasurer of that county or place to whose court of 
quarter sessions the appeal against the convictions is given. 

Cleasbt, B. I am of the same opinion. I do not deny that 
the matter is one of some doubt and difficulty, so far as concerns 
the construction of s. 31 of 11 & 12 Yict. c. 48 ; but here, as else- 
where in matters of doubtful construction of statutes, the doubts 
and difficulties are only to be solved by authority. As soon as we 
have an authority, the doubt and the difficulty vanish ; but if we 
are to reject this plain method, and, as often as it is suggested 
that there may be a difficulty, we are to discuss the whole matter 

(1) Dears. C. C. 37 ; 22 L. J. (M.C.) 44. (2) Law Hep. 8 Q. B. 244. 



302 OODBT OF EXOHBQUBB, [Ij. R 

18C9 anew^ there can be no end to the controversy. Now, here we have 
Yfusm authorities which apply to the whole matter before ns. It is sug- 
MoflocAN g^^^ ^^^ ^ distinction is to be drawn becanse there is here a 
separate commission of the peace i but that circumstance makes 
no real difference. If we look at the conclusion of s. 31 it is clear 
the object was that the amount of penalties should be sent to those 
who are interested in their collection ; the treasurer of the county 
haying an interest in knowing what penalties are to be received by 
him, is entitled to have a return of them. This is the rational 
construction ; but Mr. Manisty says that the section has a different 
object^ and is intended merely to make a record for general police 
purposes of the amount of penalties recovered. But the object 
plainly pointed at by the section is that which I have mentioned. 
The account is to be sent firsts monthly, to the petty sessions of 
the division in which the justices usually act^ and then to the derk 
of the peace for the place to which the petty sessional division 
belongs, at such times as the court of quarter sessions for that 
place shall fix« It follows therefore that if the borough has no 
court of quarter sessions, there is no provision at all for the sending 
to them of any account, except so far as they may be a petty 
sessional division of some county or place having a court of quarter 
sessions. It is obvious, therefore, that they are not intended to 
receive the penalties, but that they mast be paid to the treasurer 
of the county or place to which the petty sessional division belongs ; 
such county or place being, according to the decisions refeired toy 
the place for which the justices have acted. 

Judffmenifor the plainiiff. 

Attorneys for plaintiff: Bodham.for Marsden, Wakefield. 
Attorneys for defendant : McLeod dt Cann^for McChwen, Brad- 
ford. 
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WHEELER AKD Othebs v. THE METROPOLITAN BOARD OP WORKS. 18«» 
Lands Clauses Ae^, 1845 (8 Vict c 18), s. IZ^^Poor-rate^'* Pramotersr "^^^ ^^' 



The Metropolitan Board of Works are ** promoters" within s. 133 of the Lands 
Clauses Act, 1845, and may be liable to an action in respect of any deficiency in 
the poor-rate caused daring the construction of their works by their acquisition of 
rateable land in a parish. 

Semble, persons intrusted with the construction of public works under acts 
^hich incorporate the Lands Glauses Act, 1845, are, in Uie absence of special cir- 
cumstances, " promoters * within s. 133 of that Act. 

S. 133 applies, if it appears that the works, when constructed, may, in part or 
in whole, be the subject of beneficial occupation. 

QtuerCy whether it would apply in a case where it appeared that the works, 
when completed, could not be the subject of beneficial occupation? 

Speoial oase stated in an action brought by the plaintifis, 
churchwardens and overseers of St Ann's, Blackfriars, to recover 
from the defendants^ under 8 Yict. c. 18, & 133, the sum of 652., 
being the amount of the deficiency in the assessments for the poor- 
rates of the parish, caused by the defendants having taken lands 
in the parish for works authorized by their special act 

The defendants, constituted by 18 & 19 Yict. c. 120, s. 43, were 
by 26 & 27 Yict c. 45, empowered to make a new street between 
Blackfriars Bridge and the Mansion House. Under this act they 
had acquired the lands in question, which, when taken, were liable 
to assessment, with houses standing on them, which the defendants 
had pulled down for the purpose of forming the street They 
derived no profit from the land, and had no occupation except 
under and for the purposes of the act 

By 26 & 27 Yict c. 45, s. 9, it was provided that the defendants 
might make under the new street a subway, which should be 
deemed part of the works authorized by the act, and belong to, and 
be vested in, the defendants ; and that the defendants might per- 
mit the use of the subway for gas-pipes, &c., "on such terms and 
conditions, and for siich period," as might be agreed on, and that 
they might " sell, convey, or demise any right to any company or 
person for any of the purposes aforesaid." 

By 8. 11, on the completion of the new street^ all ground laid 
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open into it was to be deemed part of it> and used by the public 
accordingly, and the new street was thenceforth to be under the 
care of the Commissioners of Sewers. 

By s. 12, the Lands Clauses Act, 1845 (8 Vict c. 18), except 
ss. 34 to 92, and the Amendment Act, 1860 (28 & 24 Vict. c. 106), 
and (by ss. 13 and 20), the Embankment Act, 1862 (25 & 26 Vict, 
c. 93), ss. 23, 24, 40, and ss. 32 to 38, were incorporated. 

By s. 22 the defendants were empowered to borrow money for 
the purpose of the undertaking on the security of the Thames 
Embankment and Metropolis Improvement Fund, and by s. 23 
that fund was to be applied— first, in paying charges created pre- 
Tious to the act ; secondly, in paying charges created under the 
act ; thirdly, in paying expenses &om time to time incurred in re- 
spect of the Embankment Act^ 1862, and this act ; and, lastly, in 
the improvement of the metropolis as Parliament might determine. 

By the Lands Clauses Act (8 Yict. c 18), s. 133 : '' If the pro- 
moters of the undertaking become possessed, by virtue of this or 
the special act .... of any lands charged with the land tax, or 
liable to be assessed to the poor^s rate, they shall from time to 
time, until the works shall be completed, and assessed to such land 
tax or poor's rate, be liable to make good the deficiency in the 
several assessments for land tax and poor's rate by reason of such 
lands having been taken or used for the purposes of the works . • • 
nevertheless, if at any time the promoters of the undertaking think 
fit to redeem such land tax, they may do so in accordance with the 
powers in that behalf given by the acts for the redemption of the 
land tax." 

By the interpretation clause of 8 Vict, a 18, s. 2, the expression 
'' promoters of the undertaking" means ''the parties, whether 
company, undertakers, commissioners, trustees, corporation, or 
private persons, by the special act empowered to execute such 
works or undertaking." 

By 18 & 19 Vict. c. 120, s. 151, the Lands Clauses Act is incor- 
porated, except ss. 136 to 149 ; and for the purposes of the act^ the 
expression *' the promoters of the undertaking," wherever used in 
the Lands Clauses Act, shall mean *' the Metropolitan Board, or 
the district board or vestry, acting under the provision of the said 
act and this act, as the case may be." 
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Preniiee, Q.C. {Mortimer with him), for the plaintiffs, after refer- 
ring to the sections above set out, cited Mayor of London t. &. 
Ann% Bolbom (1), as decisive of the point. 

The Coubt then called on 

Raymond, for the defendants. Mayor of London v. 8L Ann's, 
Holborn (1), decided only that the defendants there were not 
rateable under s. 133, which was clear; but it was unnecessary 
for the decision of that point to say that they were liable to an 
action. The point, therefore, is still open, and on several 
grounds it may be contended that in the present case there 
is no such liability. First: The term "promoters" more natu- 
rally refers to persons engaged in a speculative imdertaking, 
from which profit is anticipated, than to a public body who have 
no private interest in the work, and will derive no remuneration 
from it. Secondly : The works undertaken by the defendants are 
such as can never yield a profit, or be the subject of beneficial 
occupation. This is shewn by 26 & 27 Vict c. 45, s. 11, and also 
by 8. 21, which puts superfluous land adjoiuing any public street 
at the disposal of the Commissioners of Sewers, should they re- 
-quire it for the purpose of widening such street. The result, 
therefore, of holding the defendants liable now will be to subject 
them to a perpetual liability, since the deficiency is to be made 
good till the works are "completed and assessed," which these 
works never can be. This would be, absurd, for the intention of 
the act plainly is only to provide for the period whilst the works 
are in progress, and to leave the matter afterwards to the operation 
of the general law. 

[Bbamwell, B. Have the defendants, in &ct, taken any lands 
which will not form part of the street which is to be made ?] 

It must be admitted that they have taken more than will be 
needed for the street, but what is superfluous may be required by 
the Commissioners of Sewers. The cases of QaUoway v. Mayor of 
London (2), per Lord Cranworth, C. (3), and North London RaU" 
way Company v. Metropolitan Board of Works (4), shew that public 

(1) Law Rep. 2 C. P. 574. (4) John. 405; 28 L. J. (Ch.) 909, 

(2) Law Rep. 1 H. L. 34. at p. 910. 

(3) Law Rep. 1 H. L. at pp. 45, 48. 
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bodies undertaking a public work are not regarded in the same 
light as private speculators constructing works for profit Thirdly : 
It may be doubted whether the defendants have any funds appli- 
cable to the payment of this demand, since they have only power 
to raise money for the purpose of their undertaking : 26 & 27 Vict, 
c. 45, ss. 22, 23. 
Prentice, Q.O^ was not called on to reply. 



Brahwell, B. After the yery able argument of Mr. Baymond,. 
it is impossible to say that there was not a question here fit for 
discussion. But our judgment must be for the plaintiffs, for, firsts 
although what was said on this point in Mayor of London t. 8t 
Andrew% Hclbom (1), was said obiter, yet the expressed opinion of 
three learned judges is in point against the defendants, and thia 
ought almost to be sufficient authority for us. But, independently 
of that authority, we must have come to the same conclusion. 
The 133rd section of the Lands Clauses Act (8 Vict c. 18), is the 
gOTeming section; and, but for one difficulty, which I will after- 
wards refer to, it would be clear that the defendants are within the 
terms used ; for not only does the interpretation clause (s. 2) of the 
Lands Clauses Act, say that the word ** promoters " of the under- 
taking shall include ^' commissioners," evidently, therefore, includ- 
ing persons who haye no interest in the work they undertake ; but 
s. 151 of the defendants' special act (18 & 19 Vict c. 120), which 
incorporates the Lands Clauses Act, in express words says that the 
defendants are included in that term. There is, therefore, every 
ground for saying that s. 138 would comprehend the defendants,, 
and, to a considerable extent, a good reason may be discovered 
why in the present case it should comprehend them ; for, assuming 
that land is taken which will not be subject to rates when the worka 
are completed, yet it is now in an uncertain condition, and the 
parish gets neither the benefit of the new street nor the addi- 
tional value of the remaining property which will result from 
the street being opened, and therefore now suffers a loss without 
any equivalent advantage. The provision of s. 133 is therefore 
applicable to the case, and there is no difficulty in holding that 



(1) Law Rep. 2 C. P. 574. 
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the payments io be made tmder it ate part of the cost of the new 
street. 

Bat we are met by this diflScalty, that & 133 supposes- that the 
works when finished will be subject to poor-rates, and that this 
street will not be so. It may possibly be that the drfendants' 
construction of the act is so far right, that the clause is to be 
read with the qualification, '^ where the character of the works 
is such that, when completed, they will be subject to poca>mte&" 
It may be so ; and it would certainly be strange if the promoters 
are to make good the deficiency caused during the progress of 
their works, although as soon as the works are completed the 
parish will for oyer be deprived of the assessment But^ howeyer 
that may be, it cannot at the present time be concluded that the 
defendants' works, when completed, will not be subject to* iate& 
When we look at 26 & 27 Vict. c. 45, ss. 9, 11, it is plain that: the 
defendants will, in point of fact, always be owners of tile street, 
and that in respect of their powers of enjoyment — as, for instance, 
by a subway — ^there may be a beneficial occupation subject to as- 
sessment, although, so far as there is no such occupation, it may 
not^ as to the portion in that pr^icament, be either subject to 
poor-rates or within s. 133. If commisaoners were* appointed to 
make a road, and took no land but such as would be turned into 
the road, and, in fact, so made the road that no par(^ of the Imd 
could ever be sold, or could ever be beneficially occupied^ then 
the difficulty presented to us by Mr. Baymond' would arise: But 
I cannot see that this land will ever be so used, for it is not onfy 
admitted that land has been taken which will nerer boused for 
the road, and will be ultimately disposed of; but the highway itself 
may become actually the property of the defendbnts^ with a capa- 
city of beneficial occupation and liability to rating; Th^efore^ 
supposing the section to be applicable only where there will here- 
after be some such beneficial occupation^ we cannot now say 
whether this road will or will not be capable of such an occupa- 
tion ; as at present advised, however, I am inclined to think that 
the section was not meant to apply unless the Ibnd^tbkan could; 
when the works were completed;, be capable of a beneficial oceupa* 
tion. The case, tiierefore, is within the words of the seetion^ and' 
is also within tiiie reason of it ; the difficulty raised' ha» no present 
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application, for the whole land may or may not be turned to a 
public use ; if it is so, however, the 133rd section ought probably 
to be read in the restricted way suggested. 

Chankell, B. I am of the same opinion. I agree that what 
was said upon this point in the Common Pleas was not necessary 
to the decision of the case ; but it applies directly to the con- 
struction of s. 133, and we shall be glad to adopt that view, if we 
can find reasons sufficient to support it. Now, without saying 
what may be the effect of the section in some future state of cir- 
cumstances, it is enough for us to say that in the present state of 
things the plaintiffs are entitled to recover, and therefore, without 
entering into the discussion of some of the points raised by Mr. 
Baymond, but without expressing any dissent from the view taken 
of them by my Brother Bramwell, I think we must give judgment 
for the plaintiffs. 

Cleasby, B. I am of the same opinion. If the question had 
been in the proper sense of the term decided by the Court of 
Common Pleas, I should have done no more than say that I was 
perfectly satisfied with their decision ; but under the circumstances 
I will add my reasons. It is said the defendants were not ^ pro- 
moters " within s. 133 ; but referring to their own act (18 & 19 Vict, 
c. 120, s. 151), we see this very word applied to them. This is not 
absolutely conclusive, but we must at least see some very good 
reason for taking them out of the operation of s. 133. Is there, 
then, any insuperable objection to applying the section to this 
case? I can see none; and if so, and we find the clause appli- 
cable, then any further difficulty which may arise in applying it, 
must be a matter for legislative interference. But here the sup- 
posed difficulty does not exist, for the new works are not com- 
pleted ; it was evidently the intention of the act that the defendants 
should not by taking lands throw an additional burden on the 
parish, it was therefore provided that they should make up the 
deficiency in the poor's rate caused by the taking of the land for 
the purposes of their works ; they must, therefore, pay until the 
works are completed and assessed. Now it may be that when the 
works are completed there will be no deficiency, as the improvement 



.VOL. IV.] 



TBINITY TERM, XXXTT VICT. 



809 



may bring up the value of the remaining property to an amount 
equal to that of Ihe old houses. Therefore the difficulty in apply- 
ing the section hereafter may not arise ; but at present the case is 
within both the words and the reason of the statute. 

Judgment for the plairUifs. ., 

Attorneys for plaintiffs : Farrer & Farter, 
Attorney for defendants : The Attorney to the Metropolitan Board 
of Works. 
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THE GUARDIANS OP THE EAST LONDON UNION v. THE METRO- 
POLITAN RAILWAY COMPANY. 

Vendot* and Purchaser — Land taken under CcmpuUory Pawera — Execution of 
Conveyance a condition precedent to Action for Price settled by Award, 

Where, after notice to treat, the amount of compensation to be paid for land 
compolsorily taken has been fixed by an award under the Lands Clauses Act, 
1845, an action for such compensation cannot be maintained until a conveyance of 
the land has been executed. 

Deglabation on a statutory award under the Lands Clauses 
Act, 1845, fixing the compensation to be paid for the plaintiffs 
premises oompulsorily taken by the defendants^ at 32507. (1) 

Flea : That the plaintiffs have not executed any conyeyance of 
the premises to the defendants. 

Demurrer and joinder. 

Brown^ Q.O. (J. 0. Qriffiiemik him), for the plaintiffs, contended 
that the plea was bad ; the case differed from that of an ordinary 
sale, and the execution of a conveyance was not a condition prece- 
dent to the owner's right to recover the purchase-money assessed 
by the award ; the defendants might, if they pleased, deposit the 
purchase-money and execute a conveyance to themselves under 
8 Vict. c. 18, ss. 76, 77 ; and if any diflSculty arose relief could be 
obtained in equity. 

lAoyd^ Q.O. {W. O. Harrison with him), for the defendants. 



June 22. 



(1) Varioos other points were raised 
upon the pleadings, tuining chiefly 



upon the construction of the declaration 
and of the award declared upon. 
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1869 contended that the plea was good ; it would be absurd i^ because 
East Jjokdos the award had assessed compensation on the assumption that the 
^^^^ plaintifib had title^ the defendants should be compelled to pay for 
*^«™>- land which they had never obtained, and to which thfe plainti£b 
Bajlwat Ckx might be unable to make any title ; the suggested remedy under 
8 Vict c. 18, ss. 76, 77, could be of no assistance, if in fact the 
title were in some other persons, whose rights could not be affected 
by the transaction between the present parties; the difference 
between the case of land taken by voluntary purchase and sale, 
and land taken under statutory powers, was only in the mode of 
arriving at the ultimate rights of the parties, not in the character 
of the rights acquired, which could not exceed those constituted by 
an ordinary contract (1) ; and that the common rule applied, that 
before requiring payment of the price of anything sold the pro- 
perty in the thing must be transferred ; until transfer the remedy 
was only in damages for breach of contract. 

The Court (Bramwell, Channell, and Cleasby, BB.) held that 
the rule laid down in Laird v. Pim (2) applied to the case of a 
purchase under statutory powers, and decided that the plea was 
good. 

Judgment for the defendawb. 

Attorney for plaintiffs : A. J. BaylU. 
Attorneys for defendants : BureJieUs. 

(1) See Wing v. Tottenham and pany, Law Bep. 3 Ch. App. 740. 
Hampstead Junetum RaUway Ckm^ (2) 7 M. & W. 474. 
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THOMAS V. HATWARD. . 1869 

Jun6 23, 
Landlord and TenatU — Covenant running tmth Land— Action hy Amynee of 

LeoM against Xeswr. 

Where in a lease, the leasee having covenanted to use the demised premises as 
a publio-honse, the lessor covenants not to bnild or keep any honse for the sale of 
spirits or beer within half a mile of the demised premises; the lessor's covenant 
does not nm with the land so as to enable the assignee of the lease to sue him 
nponit 

Declaration by the assignee of a lease against the lessor^ on a 
coYenant in the lease^ by which, the lessee having covenanted for /t^-k- 
himself, his executors, administrators, and assigns, during the con- /mP- 
tinuance of the term to use and continue the demised house for /^/^^ 
the sale of spirits, the defendant^ for himself, his executors, ad- 
. ministrators, and assigns, covenanted '^ not to build, erect, or keep, 
or be interested or concerned in building, erecting, or keeping, any 
honse for the sale of spirits or beer within the distance of half a 
mile froih the premises thereby demised, during the continuance of 
the said term." 

Demurrer and joinder. 

Brown^ Q.O.9 for the defendant, supported the demurrer. The 
covenant does not touch the thing demised, but only a particular 
mode of occupying it ; it therefore does not' run with the land. 
S^peneer'a Case (1) ; Mieket v. Meirojiolitan Baiiway Company (2) ; 
Oorton V. Oregory (3) ; Mayor of Congldon v. Patiison. (4) 

Ryalby for the plaintiff, supported the declaration, and cited 
Ellis V. Mayor of Bridgnorth (5) ; Totem v. Chaplin (6) ; and 
Hooper v. Clark. (7) 

Bramwell, B. The covenant does not touch or concern the 
thing demised. It touches the beneficial occupation of the thing, 
but not the thing itself; and this becomes manifest when it is con- 

(1) 5 Co. 16; 1 Smith's L. 0. 46, (4) 10 East, 180. 

€ih ed. (5) 16 0. B. (N.S.) 62, at p. 78 ; 32 

(2) Law Rep. 2 H. L. 176. L. J. (C.P.) 273. 

(3) 3 B. & 8. 90; 31 L. J. (Q.B.) (6) 2 H. BL 133. 

802. (7) Law Bep. 2 Q. K 200. 



312 OOUBT OF EXCHBQUEB. [L. B; 



V. 

Hatwabd, 



sidered that, supposing the lessee's covenant to carry on the sale of 
Thomas spirits on the premises to be discharged by agreement between the 
lessor and lessee, or that without such discharge, the lessee, in fact^ 
discontinued the business, the defendant's coyenant would obyiously 
in no way concern the land. This shows that the covenant relates 
only to the mode of occupying the land, not to the land itselL It 
does not, therefore, run with the land so as to enable the plaintiff 
to sue upon it. 

Channell, B. I am of the same opinion. A covenant runs 
with the land only when it touches, that is, when its operation 
directly, and not merely collaterally, affects the thing demisedt 
It cannot be said that this covenant does so. 

Cleasby, B. I am of the same opinion. It has been argued that 
this covenant falls within the second resolution in Spencer's Case (1),. 
but the covenant there referred to, is described as relating to some- 
thing "to be done upon some part of the thing demised," such as 
a new wall to be built thereon, which when built will form part of 
it, or to some matter otherwise distinctly and directly connected 
with it, such as rent issuing out of it But the present covenant 
is rather within the latter part of the same resolution, where 
instances are given of covenants which do not run, as '' to build a 
house upon the land of the lessor which is no parcel of the demise." 
This covenant concerns, not the condition .of the land itself, but 
only the value of trade carried on there, and is in that sense- 
collateral to the land. 

Judgment far the defendanL 

Attorney for plaintiff: EOcim, 

Attorney for defendant : Tatham. 

(1) 5 Co. 16 ; 1 Sm. L. 0. 45, 6th ed. 
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CAREW V. DUCKWORTH. 1869 

June 21. 



Cheque-^Notke of IHshonour^No EfecU — ReasoncMe Expectation of Cheque 

"being Paid, 

In an action by the holder against the drawer of a dishonoured cheque, notice 
of dishonour is excused by want of effects at the time when the drawer would 
reasonably expect the cheque to be presented for payment, provided the drawer 
had no reasonable expectation that it would be paid. 

The want of effects which will excuse notice of dishononr need not be a want of 
any effects; it is sufficient if there are no effects sufficient for the payment of the 
cheque. 

Declabatiok by plaintiff as holder of the defendant's cheque 
on the Agra Bank^ Limited, for 302^, averring due presentment and 
nonpayment, and excusing notice of dishonour on the ground that 
the bank ^had not in their hands sufficient or any effects of the 
defendant for payment of the said cheque or order, nor had they 
receiyed any consideration for the payment by them of the said 
cheque or order, nor had the defendant at any time any reasonable 
ground to expect that the said Agra Bank, Limited, would pay the 
said cheque or order, nor has the defendant sustained any damage 
by reason of not having notice of the nonpayment by the said 
Agra Bank, Limited, of the said cheque or order." 

The 14th plea traversed the averments in the declaration 
excusing notice. Issue. 

The cause was tried before Pigott, B., at the Middlesex sittings 
in Trinity Term. It was proved that the cheque was given after 
banking hours on the 25th of Februaiy, and it was then agreed 
that it should not be presented for several days. The defendant 
then had 106Z. in the bank. The cheque was presented on the 
10th of March, and dishonoured. 

On the morning of March 2, the balance in the defendant's favour 
was 187. 178. 2d. ; in the course of the day 48Z. 6s. Sd, was paid in, 
and 582. 5s. 2d. was drawn out, leaving a balance of SL 18s. 8(2. ; 
and from that day to the 10th of March, the largest sum in the 
bank to the defendant's credit was 92. 8s. 4c2. On the 10th 1072. was 
paid in, and 992. [drawn out, which left to the defendant's credit a 
balance of 12. 15s. lid. 
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1869 It was also proved that the defendant had on a former oocaaion 

Gabew overdrawn his account^ and that the bank had thereupon given 
Duckworth. ^^ notice they would not honour overdrafts. 

The jury found all the averments of the declaration in favour of 

* the plaintiff. A verdict was entered for the plaintiff, with leave 

to the defendant to move to enter a verdict for him. A rule having 

been obtained accordingly, and for a new trial, on the ground that 

the verdict was against evidence, 

Francis, for the plaintiff, shewed cause. First, the cheque was 
presented within a reasonable time, its presentment having been 
deferred at the request of the defendant. (1 ) It was a question for 
the jury, and they have found in favour of the plaintifil Had the 
defendant, then, either funds at the bank to meet the cheque, or 
any reasonable ground for expecting that it would be paid ? It is 
certain that if the drawer has neither, he is not entitled to notice 
of dishonour : Legge v. Thorps (2) ; except where he has a remedy 
over against some third person of which want of notice may deprive 
him, as in Cory v. Seott (3), where the bill was drawn for the 
accommodation of the first indorsee. The reason of the rule 
requiring notice of dishonour, viz., the utility of notice, was clearly 
laid down in the judgments in Cory v. Scott (4), and the principles 
there laid down shew that notice was here unnecessary. The cases 
of JBdmmond v. Dufrene (5), and BlacJchan v. Doren (6), where notice 
was held necessary, are entirely in harmony with this rule : in the 
former case, it was shewn that before the bill became due the 
acceptor had in his hands a sum sufficient to meet the bill, and 
Lord EUenborough's observations were made in answer to the con- 
tention that the mere fact that there were no assets in the 
acceptor's hands at the time of drawing the biU excused notice ; 
in the latter case, there was a fluctuating balance, and the assets 
were insufficient only because of an uncommunicated act of appro- 
priation by the drawees. But in the present case, from the 2nd 
to the lOth of March there was neither at the beginning nor at 

(1) See Hopkins v. Ware, ante (3) 3 B. & A 619. 

p. 268 ; Alexander v. Birehfield, 7 M. (4) 3 B. & A. at p. 622-5. 

& G. 1061. (5) 3 Camp. 146. 

(2) 2 Camp. 310. (6) 2 Gamp. 503. 
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the end of any day sufficient to meet the cheque^ and there was no ised 
reason to suppose that the bank would haye paid an overdrafL oabmw 
The defendant's contentidn must be, that if there be any efibcts at j. ** 
all, the drawer is entitled to notice ; but the reason of the riile 
is against this view, for if there are neither sufficient effects in 
fact) nor any reasonable ground for the drawer to think the bill 
will be met, he cannot be injured by want of notice. The plaintiff's 
contention is in accordance with the rule laid down as to cheques 
by Lord Denman, CJ., and Patteson, J., in Bobituan y. JTairis- 
ford (1) ; the drawer of a cheque appropriates the sum to the pay- 
ment of the cheque, and has no right afterwards to diyert it to other 
uses. 

/. Sharfe {Parry^ Serjtf with him), for the defendant, supported 
the rule. The general rule requires notice of dishonour ; and the 
rule is the same for cheques as for bills: Ketnble y. MHU. (2) 
TUl Bickerdike y. BoUm<m (3), so £eu* as the decisions of the Courts 
went, this rule was without exception ; and the exception then in* 
troduced has been regretted as creating uncertainty and irregularity 
in the law and in habits of business : see per Lord EUenborough in 
Orr y. Maginnis (4) and Blackhan y. Doren (5), and Lord Tenterden 
in Cory y. SeoU. (6) But the exception has been rigorously limited ; 
and Orr y. Maginnis (7) and Benms y. Morrice (8) are clear deci- 
sions that nothing will excuse want of notice if there are fdnds of 
the drawer in the hands of the drawee at the time the bill is 
drawn. Now here, as in Bladkhtm y. Bcren (9), a fluctuating 
balance existed in the hands of the bankers during the whole time. 
The expressions of Lord EUenborough in Thcuikray y. Blackett (10) 
are exactly applicable to the present case : '* If there was an open 
account between the parties, and the acceptors were indebted in 
any sum to the drawer before the bills became due, I cannot say 
that he must necessarily haye been aware beforehand that either 
of them would be dishonoured." That case, moreoyer, resembles 
the present in the circumstance that there were there two bills, 
one of which might haye been met, bat both could not ; so here, 

(1) 9 Q. B. at p. 57. (6) 3 B. & A. at p. 622. 

(2) 1 M. & G. 767, 761, 767. (7) 7 East, 359. 

(3) 1 T. R. 406. (8) 3 Esp. 158. 

(4) 7 East, at p. 362. (9) 2 Gamp. 503. 

(5) 2 Camp, at p. 604. (10) 3 Camp. 164, 165. 
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1889 if other drafts had not been paid, this cheque might have been 
Gabew honoured. The hardship of a decision for the plaintiff is shewn by 
DucKwoBXB. ^^^^^^ where (as is the practice with the Bank of England) a cheque 
is invariably refused if it exceeds by 6d. the amount of assets. 

BeahwiIll, B. I cannot think that the law on this point is in 
a yery satisfactory condition. The true rule should be, that no 
notice of dishonour is required where it would convey no informa- 
tion, that is, when the party sued knew beforehand that the bill 
would not be paid ; but that where he did not know, it is right 
that he should be informed of the nonpayment If this rule 
should be adopted, the question would be, did he, practically speak- 
ing, know beforehand that the bill would not be honoured ? This 
may depend on a variety of circumstances ; he might think that 
the cheque would be honoured by 'favour, though, in fact, there 
were no assets to meet it. But though this ought to be the rule, 
at all events in the case of cheques (and I am not sure that it is 
not the rule in fact), yet it is not always to be found laid down in 
these terms, and perhaps it could not be established without doing 
violence to some of the cases. 

The first question then is, had the defendant funds in the hands 
of the bank to meet this cheque ? which here becomes the question, 
whether there was evidence from which the jury could find this &LCt 
in the negative? The defendant had the sum of 106Z. in the bank at 
the time when he drew the cheque, but the question of his right to 
notice of dishonour must be considered in connection with his re- 
quest that the cheque should not be presented for several days. 
Now the important question is, whether the drawer thinks that 
there will be funds to meet the draft, whether bill or cheque, when 
it is presented for payment? If I, in London, draw on a bank in 
York, where I have 10002., which I know will be drawn out to-day, 
while the cheque cannot be presented till to-morrow, it is idle to 
say that» knowing there will be no funds there at any time when 
the cheque can be presented, I am entitled to notice of dishonour. 
The question therefore is, what was the state of the funds at the 
time when the bill ought in regular course to have been presented ? 
Then the question arises, what is the meaning of several days or a 
few days ? The jury may well have thought that it at least post^ 
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poned the presentment till the 2a(l of March. Now from March the 
2nd till the 10th, when the cheque was actually presented, there was Casew 
not at any time a greater sum than 91. 8a. 4(Z. available for its duc^wobth. 
payment. There was evidence in the accounts to show that, the 
defendant paid in money to his account^ but he at once drew out 
as much as he paid in, or the money was so paid in and dealt 
with that it was not applicable to the payment of this cheque. 
This was evidence on which the jury might find that the defend- 
ant had not, in fact, funds in the bank at the time when the bill 
was presented. 

But Mr. Sharpe says, that if there were any funds, the defendant 
was entitled to notice of dishonour. This cannot be so ; the ques- 
tion must be whether, practically, there were funds to such an 
amount as that at the time of drawing he could reasonably expect 
payment? For though the expression ''any funds" is used in 
some cases, it is preposterous to suppose that because therer was 
an old balance of 58. to the credit of a customer, he would there- 
fore be entitled to notice of dishonour of a cheque for 500021 The 
question then must be, whether there were any such funds as the 
drawer might reasonably and properly draw against, with an ex- 
pectation that the draft would be honoured. We may read the 
allegation in the declaration that the defendant had not sufficient, 
nor any, funds for the payment of the cheque, as meaning that he 
had no funds adequate for its payment, no funds against which he 
was entitled to draw the cheque in question. Therefore, as to this 
first question, I think there was evidence for the jury that there 
were no such funds in hand, from the time when the defendant 
would expect the cheque to be presented up to the tiine when it 
was presented in fact, as to give him ground to suppose that the 
cheque would be honoured, and I think that this fact was rightly 
so found. Secondly, it is quite plain that there was evidence for 
the jury that the defendant had no reason to expect that the 
cheque would be honoured ; and I also think that they were right 
in so finding. There were eight entire days after the time when 
the defendant might first expect the cheque to be presented, on 
none of which had he any reason to expect that it would be paid, 
for he had no right to expect that any cheque would be paid 
which he had not sufficient effects to meet. 
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Ghakkell, B. I am of the same opinion. There is no ground 
Carew ^^^ saying either that the verdict was against evidence, or that 
V* there was no evidence to ^o to the jury in support of the declax a- 
tion. The evidence was that the cheque was not to be presented 
for. a few days ; the jury have found that when it was presented a 
reasonable time had elapsed, and I think they were warranted in 
80 finding. There had been then eight days during which there 
were no funds in the hands of the bank to meet the cheque. There 
is, therefore, no ground to contend that the defendant had a reason- 
able expectation of the cheque being paid; and the case bears no 
resemblance to cases where fands might be expected to come in 
— as, for instance, in the case of a landlord whose tenants were 
accustomed to pay their rents into the bank, and who had therefore 
a right to expect there would be assets to meet his draft, and 
might perhaps, for want of notice, lose his opportunity of recover- 
ing rent by distress. 

Cleasbt, B. I am also of the same opinion. The issue is 
distinct, and involves the question whether the defendant had 
reasonable ground for expecting that the cheque would be paid. 
That this is a material question, appears from ^Lemble v. MUb (1), 
where the declaration being objected to, Tindal, C.J., says: '^I 
suppose the objection is, that it is not stated that the defendant 
had no reason to expect that the bill would be paid ;" this shows 
(though the declaration was in that case held sufficient) that the 
allegation of want of reasonable ground for the expectation of pay- 
ment is an important and a necessary averment, and is, therefore, 
an essential matter for consideration. The existence of such 
reasonable ground must obviously be a question for the jury. 
Now, here the cheque was given with a request that it should not 
be presented for a few days, but it is nevertheless said that if at 
the time of drawing it there were funds, the drawer is entitled to 
notice of dishonour. But can it be said that after a cheque has 
been given with such a request, and its drawer next day draws out 
ihe whole of his funds, and never afterwards pays in a farthing, nor 
has any reasonable expectation of funds coming in, so that he must 

(1) 1 M. & G. 767, 761. 
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well know that there never can be any funds to meet the cheque, 1869 
he is not completely aware that the cheque will not be paid in Cabew 
fact? Then put the case of a small sum being paid in, quite in- Duckworth. 
sufficient to satisfy the cheque, the question will stUl be, was there 
any reasonable expectation that there would be funds to meet the 
cheque ? The jury have found that the defendant had no reason- 
able expectation that the cheque would be paid, and I think there 
was sufficient ground for that finding. 

Bbahwell, B. I wish to add, that if there were funds in 
the hands of the bank sufficient to meet the cheque, the drawer 
would be entitled to notice though he knew that the bank would * 

not honour the cheque, for he would be entitled to say they 
were bound to honour it, even though they had told him they 
would not. 

Bide discharged. (1) 
Attorney for plaintiff: Oarew. 
Attorneys for defendant : Thomson & Son. 



CASE, Appellant ; STOREY, Rbbpondent. May 81. 



Hackney Carriage — Railway Station — *^ PvMic Street or JRoad"—'** Street or 
Place"*^** Flying M Hire"'--! & 2 Wm. 4, c. 22, m. 4, 35—16 «fc 17 Vict. 
c 33, ». 17. 

A hackney carriage wliilflt on the premises of a railway company by their leave 
for the accommodation of passengers by their trains, is not ''plying for hire" in 
any " street or place " within the meaning of the Hackney Carriage Acts, and the 
driver of such carriage cannot under those acts be compelled to convey any person 
desirous of hiring it. 

SeirMe (per Bramwell, B.), if the driver consents to be hired, the r^ulations of 
the Hackney Carriage Acts as to the amount of fare payable will attach. 

Case stated by a Metropolitan Police Magistrate nnder 20 & 21 
Vict. c. 43. 

A complaint was preferred by the appellant against the respondent 

(1) See Byles on Bills, 8th ed., 274, et seq. ; Parsons on Bills, pp. 545-^. 



i 
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that the respondent, the driver of the hackney carriage No. 3435, 
GAflB did iJQ a certain public place, to wit, the Great Northern railway 
Stobet. station at King's Cross, in the parish of St. Pancras, and within 
the metropolitan police district, refuse to drive the said carriage 
to a certain place, not exceeding six miles, to which he was re- 
quired to drive the appellant. The following facts were proved at 
the hearing : — 

The appellant went to the Great Northern Bailway station, within 
which, on a rank of cabs by the side of the arrival platform, was 
the respondent's cab. The respondent had been admitted into the 
station with his cab by the railway company, for the purpose of 
* accommodating passengers arriving by their trains. The station is 

the private property of the company. The appellant who had not 
on the occasion in question been a passenger by any train, but had 
entered the company's premises from the street, required the 
respondent, whom he found standing on the arrival platform near 
the cab, to drive him to Camden Town (a place less than six nules 
off), but upon learning that the appellant had not arrived by 
train,Hhe respondent declined to drive him. This was the offence 
complained of. On the part of the appellant it was contended 
that the respondent was bound to drive him, and in refusing 
made himself liable to a penalty under 1 & 2 Wm. 4, c. 22, 
ss. 35, 42, and 16 & 17 Vict c. 33, s. 17. The respondent, on the 
other hand, urged that the Great Northern railway station was 
private property, and that he and all other cabmen who entered 
the station to take passengers were either hired by the company, 
or, at all events, were on private ground under the company's 
license, and not in any ^street or place," and could not be said to 
be " plying for hire " within the meaning of the Hackney Carriage 
Acts. The magistrate determined that a railway station being the 
private property of the railway company, the company might at 
their pleasure admit or exclude cabs, or, as in the case of the Great 
Northern, admit them on such conditions as they might think fit to 
impose, and that, under these circumstances, cabmen coming into 
the station under the license of the company could not be said to 
be plying for hire under, and to be when there governed by, the 
rules laid down in the Hackney Carriage Acts, but were, whilst 
within the station, governed in their dealings with the public by 
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the ordinary law of contract. He accordingly dismissed the sum- 
mons. The question for the opinion of the Court was whether his Oaot" 
decision was right. Stobkt. 

The 1 & 2 Wm. 4, c. 22, s. 4, enacts that, " every carriage with 
two or more wheels which shall be used for the purpose of standing 
or plying for hire in any public street or road at any place within 
the distance of five miles from the Greneral Post Office, in the city 
of London (1) . . . shall be deemed and taken to be a hackney 
carriage within the meaning of this act.** 

S. 35 enacts that, '^ every hackney carriage which shall be found 
standing in any street or place, and haying thereon any of the num- 
bered plates required by this act to be fixed on hackney carriages (2) 
shall, unless actually hired, be deemed to be plying for hire, al- 
though such hackney carriage shall not be on any standing or place 
usually appropriated for the purpose of hapkney carriages standing 
or plying for hire ; and the driver of every such hackney carriage 
which shall not be actually hired shall be obliged and compellable 
to go with any person desirous of hiring such hackney carriage ; 
and upon the hearing of any complaint against the driver of any 
such hackney carriage for any such refusal, such driver shall be 
obliged to adduce evidence of having been and of being actually 
hired at the time of such refusal, and in case, such driver shall fail 
to produce sufficient evidence of having been and of being so hired 
as aforesaid, he shall forfeit iOs" 

S. 42 enacts that, ''if the driver of any hackney carriage shall 
refuse to go with any person desirous of hiring his carriage for the 
legal and proper fare allowed by this act ... or if the proprietor 
or driver of any hackney carriage shall exact or demand for the 
hire thereof more than the proper sum limited and allowed for the 

(1) By 6 & 7 Yict o. 86, s. 2, the riage kept or used without licence, or 
** limits of the city of London and the without a nnmhered plate, a penalty of 
liberties thereof and metropolitan police 101, S. 23 imposes a 6/. penalty on the 
district* are substitnted for the above driyer of any carriage without a nnm- 
limit of fiye miles from the Gkneral bered plate "used for the purpose of 
Post OfiSce. standing or plying for hire as a hack- 

(2) S. 6 provides that hackney car- ney carriage in any public street or 
riages are not to be kept or used with- road, at any place " within fiye miles of 
out licenses and numbered plates. 8.22 the General Post OfiSoe. 

imposes on the owner of a hackney car- 
Vou IV. 2 3 
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same by this act^ every such proprietor or driver so offending shall 

1^ forfeit 40«." 

g,p^ The 16 & 17 Vict. c. 33, s. 7, requires a hackney carriage driver, 

unless he have a reasonable excuse, to drive to any place not more 
than six miles from the place where he is hired, to which the hirer 
may order him to drive ; and s. 17 imposes a penalty on him if he 
refuse. 

Hon. O. Denman, Q.C. (Hume WUliams and Burford Haneoch, 
with him), for the appellant, contended that the terminus of a 
railway company, being a place of public resort though private 
property, was a '^ street [or place " within the meaning of 1 & 2 
Wm. 4^ c. 22, s. 35, the terms of which were wide and general ; 
and that the respondent's hackney carriage was ^^ plying for hire " 
at the Great Northern station when the appellant claimed to hire 
it, within the meaning of that act and of the other Hackney Car- 
riage Acts. The result of holding the contrary would be to place 
the public at the mercy of hackney carriage drivers at railway 
stations. [He also referred to 1 & 2 Wm. 4, c. 22, ss. 4, 6, 7, 20, 
24, 34, 42; to 6 & 7 Vict c. 86, & 29, and 13 Vict c. 7, s. 5, 
authorizing the police commissioners to appoint standings at such, 
"places" as they should think fit; and to 16 & 17 Vict."c. 33, 
8. 17.] 

J. Brown, Q.C. (A. WiUs with him), for the respondent, was not 
called on. 

Eelly, CB. In this case the question is whether the respondent 
under the circumstances was bound to allow himself to be hired by 
the appellant, and the answer principally depends on the construc- 
tion to be placed on certain of the sections of 1 & 2 Wm. 4, c. 22. 
Now the 4th section of that act defines a ^^ hackney carriage" to be 
"every carriage with two or more wheels which shall be used for 
the purpose of standing or plying for hire in any public street or 
road at any place within the distance of five miles from the General 
Post Office in the city of London," whatever may be the form or 
construction of such carriage or the number of persons it is calcu- 
lated to convey, or the number of horses it may be drawn by. 
First, then, was the carriage in this case "standing or plying for 
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hire ?" Those words must mean that the carriage is to be at the ^^^ 
disposal of any one of the public who may think fit to hire it. I Gjlbb 
think, therefore, that they are not applicable here. The railway st^ait. 
company, it appears, allow a number of cabs to come upon their 
premises, and there await the arrival of the trains in order to pro- 
Tide accommodation for the arriving passengers. In one sense, 
these cabs are undoubtedly plying for hire, but they are not so 
plying in a general sense, but only to such an extent and subject 
to such regulations as the license given to them by the railway 
company may admit. To what extent, and subject to what regu- 
lations, must depend on the particular terms of the license in each 
case. For example, there might be an agreement between a com- 
pany and the cabmen they allowed to enter their station as to the 
order in which passengers should be taken up, and so forth. But 
whatever particular arrangement might be made, the hackney car- 
riages subject to it could not be said to be *^ standing or plying for 
hire," which must mean ready at any moment to be hired by any 
one of the public. 

Then, secondly, we have to consider the subsequent words of the 
definition *' in a public street or road." It is clear to me that 
railway stations are not either public streets or public roads. They 
are private property ; and although it is true they are places of 
public resort, that does not of itself make them public places. 
The public only resort there upon railway business, and the rail- 
way company might exclude them at any moment they liked, 
except when a train was actually arriving or departiag. For the 
proper carrying on of their business they must necessarily 
open their premises, which are nevei-theless private, and in no 
possible manner capable of being described as public streets or 
roads. 

I am of opinion, then — first, that the respondent's carriage was 
not "standing or plying for hire ;" and secondly, that at all events 
it was not so standing or plying for hire, as s. 4 of the act re- 
quires^in a "public street or road." The driver, therefore, was 
not liable to the penalty imposed by s. 35 for refusing to take a 
fare. In that section, it is true, the penalty is imposed on the 
driver of every numbered hackney carriage standing or plying for 
hire " in any street or place,** words differing somewhat from those 

2 02 3 
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1869 of s. 4, which however must be taken to govern the whole act. 

Case But even these words would not include this case. Mr. Denman 
Stotey argued that " place " is a large term ; but we must take it as only 
meaning a place ejusdem generis with a street. The decision at 
which I have arrived may possibly lead to some inconvenience to- 
the public. If so, it will become the duty of the railway companies 
to obviate it by making proper regulations with the cabmen whom 
they authorize to enter their stations. The case really seems to 
me exactly analogous to that of an owner of a park permitting 
cabmen to come and stand within his grounds in order to ac- 
commodate his departing guests ; and it could not be contended 
that^ in that case, any passer-by might enter the park and insist on 
one of the cabmen there carrying him as a passenger. My judg- 
ment, therefore^ is for the respondent. 

Bbamwell, B. I am of the same opinion, and have only a few 
words to add. Section 35 of 1 & 2 Wm. 4> c. 22, is very in- 
artificially drawn ; but the plain English of it is that the driver of 
every hackney carriage with a number on it found in any street or 
place shall, if he be not hired already, be obliged to take any 
person who desires to engage him. Well, then, was the respond- 
ent the driver of such a carriage ? Certainly not The section 
cannot be meant to apply to a place to which the public have no 
right of access. Otherwise this absurd consequence might follow, 
that even in his master's yard he would be obliged to take any 
one who chose to come into the yard and ask him. Again, it is to 
be noticed that the driver is to be under no obligation unless the 
carriage has a numbered plate on it ; and s. 23 imposes a penalty 
on the driver of a carriage without a numbered plate, standing or 
plying for hire " in any public street or road." Now, a hackney 
carriage might ply at a railway station without a plate, for such a 
place cannot be a public street or roaxl, and then supposing more 
than the legal &re was demanded, the driver would nevertheless 
not be liable to a penalty under s. 42, for the whole act only applies 
to numbered cabs. The result would be that, if the magistrate 
was wrong, all that a cabdriver would have to do would be to take 
off his plate before entering a station. Nor does s. 22 affect the 
m .iter, for I think it imposes a penalty on the heepinff only of un- 
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Bumbered cabs not on plying with them, a case provided for by 
8, 23, which inflicts a penalty of 51 on the driver and lOZ. on the case 
owner. Beading s. 42, therefore, with s. 23, it seems to me manifest grj^^Br. 
that the ^'street or place" mentioned in s. 35 mnst be the same 
thing as the " public street or road " mentioned in s. 23, and that 
neither section can inclade the premises of a railway company. 

But it is said that on this construction of the act people who 
hire cabs at railway stations will be at the cabman's mercy. For 
two reasons this will not happen. First, there are the railway 
authorities, who will take care that nothing of the sort occurs. 
Moreover, s. 42 imposes on the driver of a numbered cab a penalty 
for asking liiore than the statutory fare in unqualified terms, and 
without regard to the place where and the person by whom he was 
hired in the first instance. It might perhaps be said that section 
only applies when a driver is hound to agree to be hired upon any- 
body's request, and not where he has an option as at a railway 
station ; but I think it applies to all drivers when once hired, no 
matter where. However this may be, the public can be amply , 
protected from any extortion by the railway companies, who, whilst 
admitting certain cabs into their premises, may insist on whatever 
terms they think proper. 

Chankell, B. I am also of opinion that the magistrate's 
decision was right. The case turns on s. 35 of 1 & 2 Wm. 4, 
c. 22, which is certainly not very accurately worded. The inten- 
tion of the section doubtless was to prevent a cabdriver from 
capriciously refusing a fare. The common mode of doing so used 
to be by drawing off a stand, and then declining to allow the cab 
to be engaged, and to prevent this mischief it was enacted that 
every driver of a hackney carriage standing or plying for hire in 
any street or place should be compellable to go with any person 
desirous of hiring him, whether the carriage was or was not on the 
usual ** stand." But the street or place meant must be a street or 
place where both the driver and hirer may lawfully be. Now here 
both elements are wanting. , The cabman had no right to be on 
the railway company's premises. He was allowed to be there by 
the company for the accommodation of the public who might 
happen to be passengers by the trains. Then, again, the person 
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1869 who claimed to hire the respondent, had no right to be on the 
Case railway premises at alL I think therefore the provisions of s. 35 
Stobbt. ^^^ ^^^ applicable to this case. 

Cleasbt, B. I am of the same opinion. It is not necessary ta 
decide the case on narrow grounds. The whole scope of the act i» 
applicable to a public matter; to cases where the cabman is 
performing a public duty with reference to the hirer as one of the 
public. The language of s. 4 entirely supports this view, and 
goyems the whole act» and I think therefore s. 35 only applies to 
a ** street or place" where the cabman himself has a right to be, 
and where anybody who may wish to hire him has a right to be 
also. A railway station cannot be such a place, for at any time 
the company might exclude all cabs if it so pleased them, and 
some companies do admit the cabs of one proprietor only. The 
legality of such a course was established in Beadd v. Eastern 
Qmnties BaUway Company (1), where an injunction was asked for 
^against the company by one of the excluded cab proprietors. But 
the Court refused the application on the ground that no incon- 
venience was inflicted on the public. There has been none sug- 
gested in the present case, and I am of opinion therefore that our 
judgment should be for the respondent. 

Judgment for the reapandent. 

Attorney for appellant : /. T. Fry. 
Attorneys for respondent : Wontner db Son. 

(1) 2 C. B. (N. S.) 609 ; 26 L. J. (C.P.) 250. 



YOIi. IV.] TRINITY TERM, XXXn VICT. 827 



In thb Mattkb of the Estate act Efpiots of JOHN GREENWOOD, 1869 

Deceabbd. ■Tuntf ^* 



Practice — Bight to "begin — SummonB under Succeanon Duty Act, 1853 (16 <fc 
17 Vict, c 61) — Petition of Appeal — Legacy Duty Acts, 

Writ of summons under 16 & 17 Vict. c. 51, ss. 47, 48, to 
W. M., the executor of John Greenwood, deceased, and also trustee 
of certain property to which certain persons became entitled as 
successors, upon the death of John Greenwood, calling upon W. M. 
within fourteen days to deliver an account on oath of all the 
legacies, &c., of J. Greenwood, paid or to be paid by him the said 
executor ; and also an account of all the property to which the 
persons aforesaid became beneficially entitled as such successors as 
aforesaid, on the death of John Greenwood, and to pay the legacy 
or guccession duty chargeable thereon ; or within the same time to 
appearand shew cause why he made default in the premises. An 
appearance was duly entered to the writ, and an affidavit was filed 
in answer to it, upon which 

ChompUm appeared to shew cause. 

Sir J. D. Coleridge, 8. G. {Sir B. P. Collier, A. (?., and C. Hvtton 
with him), claimed, on the part of the. Crown, the right to begin. 
The burden of proof lay on the Crown to establish that any duty 
was payable. This was not a case where liability to some duty was 
admitted, and where the quantum only was in dispute. 

The Court (Kelly, C.B., Bramwell, Channell, and Cleasby, BB.), 
after making inquiries as to what was the previous practice on 
writs of summons similar to the present, and finding that it had 
varied, held that the most convenient and proper course was to call 
on the Crown to begin. 

Attorney for the Crown : The Solicitor oflrdand Bevenw. 
Attorneys for executor: WrigU & Venn. 

In the Mattee of DE LANCET'S SUCCESSION, 

Jane 4.-^This was a petition of appeal under the Suocesaion Daty Act, 1853 
(16 & 17 Vict* c 51), B. 50, against an assessment made by the Inland Bevenue 
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1869 Coramissioners on the petitioner, in respect of a suoceBsion allied to aocroe to 

— : him under the will of James De Lanoey. 

In be 
De Lancet. Sir J. B, Kardake^ Q,C. {Tovmsend^ of the Chancery Bar, with him), for the 

petitioner, claimed the right to begin. Here, the only question was as to the 
amount of duty payable, and the onus of showing that it was less than the Crown 
demanded was on the petitioner. In In Re Earl Cowley^t Succession (Law Rep. 
1 Ex. 288), the petitioner began in accordance with the practice as settled by In 
Be Mickldkwait (11 Ex. 452). [He also referred to the practice of the Court in 
calling on the appellant to begin in cases stated by the Commissioners of Inland 
Revenue, pursuant to 13 & 14 Vict c. 97, in order that there may be an appeal 
from their determination as to the stamp duties chargeable on certain instruments, 
such as deeds of conveyance, mortgages, &c.: see Ma/rquis of Chandos v. Inland 
Bevenue Commissumera (6 Ex. 464), which settled the practice, and was followed 
by In Be OilVs Conveyance (8 Ex. at p. 380, n.), and by succeeding cases, of 
which the latest is Lord Foley v. Inland Bevenue Cbmmissumera (Law Rep. 8 Ex. 
263).] 

Sir B. P. CdUier, A. G. (Sir J. D, Coleridge, S. G., and C. ffuUm, with him), 
for the Crown. 

The Court (Kelly, C.B., Bramwell, Channell, and Cleasby, BB.), intimated 
that in this case where the fact of some duty being payable was admitted, they 
would adhere to their practice as already settled, and permit the petitioner to 
begin. 

Attorneys for petitioner : Townsend, Lee, & Houseman, 
Attorneys for the Crown : The Solicitor (f Inland Bevenue, 
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Juliy 5. [m THE EXCHEQUER CHAMBER.] 

CLIMIE V. WOOD. 

Trade Fixtures — Mortgage — Mortgagor and Mortgagee, 

Trade fixtures which have been annexed to the freehold for the more convenient 
using of them, and not to improve the inheritance, and which are capable of 
being removed without any appreciable damage to the freehold, pass under a 
mortgage of the freehold to the mortgagee. 



Appeal by the plaintiff from a decision of the Court of Exchequer 
making absolute a rule to enter a verdict for the defendant. (1) 

June 21, 22. The case was argued by 

Eon. 0. Denman, Q.C. {Simpson with him), for the plaintiff, and 
by H. Matthews, Q.C. (Channell with him), for the defendant. 

(1) Law Rep. 3 Ex. 257 ; where the facts are fully stated. 
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The following authorities^ in addition to those referred to in the 1869 
CJonrt below, were cited dqring the argument : — cumie 

Sumner v. Bromilow (1); Ex parte Cotton (2); Trappes v. ^^j, 

Barter (3) ; Wood v. Eewett (4) ; Mant v. Collins, cited in Wood v. 

Hewett (5) ; Lawton v. Lawton (6) ; Ex parte Quincey (7) ; Lawton 

T. Salmon (8) ; Dudley v. Warde (9) ; Boyd v. Sharroek (10) ; ^ 

^paHe Barclay (11) ; Be jparfe Bdcher (12) ; Parsone v. flfnd (18) ; 

Williams on Executors, 6th ed. voL i. p. 686 ; Amos & Ferrand on 

Fixtures, 2nd ed. pp. 1, 138, 215. 

Cur. adv. vutt. 

July 5. The judgment of the Court (Willes, Keating, Black- 
bum, Mellor, Montague Smith, Lush, Hayes, and Brett, JJ.), was 
delivered by 

Willes, J. The question in this case turns upon whether a 
claimant under the mortgagees of certain land or the purchaser from 
the mortgagor is entitled to an engine and boiler employed in a saw- 
mill on the mortgaged premises and erected under the circumstances 
and in the manner proved at the trial. The Court of Exchequer 
held that the claimant under the mortgagees was entitled, and we 
are of opinion that their judgment ought to be affirmed. There is 
no doubt that sometimes things annexed to land remain chattels as 
much after they have been annexed as they were before. The 
case of pictures hung on a wall for the purpose of being more 
conveniently seen may be mentioned by way of illustration. On 
the other hand, things may be made so completely a part of the 
land, as being essential to its convenient use, that even a tenant 
could not remove them. An example of this class of chattel may 
be found in doors or windows. Lastly, things may be annexed to 
land, for the purposes of trade or of domestic convenience or orna- 
ment, in so permanent a manner as really to form a part of the 
land ; and yet the tenant who has erected them is entitled to re- 
move them during his term, or, it maybe, within a reasonable time 

(1) 34 L. J. (Q.B.) 130. (8) 1 H. Bl. 269 (n.) 

(2) 2 M. D. & D. 725. (9) Amb. 113. 

(3) 2 0. & M. 153. (10) Law Rep. 5 Eq. 72. 

(4) 8 Q. B. 913. (11) 6 D. M. & G. 403. 

(5) 8 Q. B. 913 ; at p. 916. (12) 2 Mont. & A. 160. 

(6) 3 Atk. 13. (13) 14 W. R. 860. 

(7) 1 Atk. 477. 



330 COUET OF EXCHEQUER. [L. B. 

1869 after its expiration. Now in the present case we think, upon the 

Gums evidence and findings of the jury, that the engine and boiler 

Wood. belonged to this last class, and if erected by a tenant might have 

been removed by him during his term ; and in this view we are 

supported by the authority of Lyde v. BusadL (1) The reasons, 

however, for a tenant with a limited interest being allowed to 

remove trade fixtures, are not applicable to the owner of the fee. 

Thus in Fisher v. Bixon (2), they were held not to >pply as 

between heir at law and executor, and the language of Lord 

Gottenham (at p. 328) explains the distinction between landlord 

and tenant on one hand, and heir at law and executor on the other. 

*^ The principal stress of the argument on the side of the appellant 

[the executor] '* he says, "has been that this [machinery] is to be 

protected, because it is necessary for the encouragement of trade 

that this property should be considered not as belonging to the 

real estate, but as belonging to the personal estate. The principle 

upon which a departure has been made from the old rule of law 

in favour of trade appears to me to have no application to the 

present case. The individual who erected the machinery was the 

owner of the land and of the personal property which he erected 

and employed in carrying on the works; he might have done what 

he liked with it; he might have disposed of the land; he might 

have disposed of the machinery ; he might have separated them 

again. It was therefore not at all necessary in order to encourage 

him to erect those new works which are supposed to be beneficial 

to the public that any rule of that kind should be established, 

because he was master of his own land. It was quite unnecessary, 

therefore, to seek to establish any such rule in favour of trade as 

applicable here, the whole being entirely under the Control of the 

person who erected this machinery." And we are of opinion, that 

the decisions which establish a tenant's right to remove trade 

fixtures do not apply as between mortgagor and mortgagee any 

more than between heir at law and executor. The irrelevancy of 

these decisions to cases where the conflicting parties are mortgagor 

and mortgagee was pointed out in Walmdey v. MUne (3), and we 

concur with the observations made in that case by the Court of 

(I) 1 B. & Ad. 394. (2) 12 CL & P. 812. 

(3) 7 C. B. (N.S.) 115 ; 29 L. J. (O.P.) 97. 
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Common Pleas. Here, therefore, we have come to the condnsion _ ^^_ _ 
that the verdict was rightly directed by the Court of Exchequer to Cluoe 
be entered for the defendant who represented the mortgagees, and Wood. 
that the plaintiff^ who had no claim beyond what he derived from 
the mortgagor, was not entitled to recover. 

Judgment affirmed. 
Attorney for plaintiff: Leefe. 
Attorneys for defendant : Chester & Urquhart. 



GODWIN Ain> Anothkb v. 8T0NE and Akothkb. May 81. 

Bankruptcy Act, 1861 (24 A 25 Vict. e. 134), m. 192, IdS^Shertff^Action for 
net Arretting — Certificate of Begittration of Deed of Arrangement — Deed 
jpleadahle but notjpleaded — Protection against Execution. 

To a declaration for not executing a writ of ca. sa. against a debtor, the defend- 
ants pleaded that they had not arrested the debtor, because subsequently to the 
accrual to the plaintiffs of the claim for which the judgment in the declaration 
mentioned was recovered and the writ of ca. sa. issued, and before the delivery of 
the writ to the defendants, the debtor had executed a deed of arrangement under 
the Bankruptcy Act, 1861, s. 192, and obtained a certificate of its registration, 
whereof the defendants had notice. The plaintiffs replied, that the said deed was 
a deed executed before the commencement of the action, and contained a release, 
and (if valid) might have been, but was not, pleaded in bar of the action, and 
that the judgment was signed for want of a plea, and the deed was not assented 
to by the required number of creditors, and was null and void ; of all which the 
defendants had notice : — 

ffeldf on demurrer, a good replication. 

Declaration, that the plaintiffs, on the 3rd of Jane, 1868, 
recovered judgment in the Conrt of Exchequer against E. A. 
Petley ^for 967. 2$. Id. ; that thereupon they sued oat a writ of 
ca. sa. on the judgment^ directed to the defendants, whereby, &c. 
[here followed the terms of the writ] ; that the writ was duly 
delivered to the defendants to be executed, &c., yet the defend- 
ants did not take the said B. A. Petley, and made default in the 
execution of the writ. 

Plea : That the defendants did not take the said R A. Petley, 
for that, subsequently to the accrual to the plaintifib of the claim 
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for which the judgment in the declaration mentioned was recovered, 
Godwin and before the delivery to the defendants of the said writ for eze- 
Stonc. cution, the said E. A. Petley executed a deed of arrangement with 
his creditors under the Bankruptcy Act, 1861, s. 192, and a cer- 
tificate of the filing and registration of the said deed under the 
hand of the Chief Begistrar and the seal of the Court of Bank- 
ruptcy was obtained by the said B. A« Petley before the delivery of 
the said writ for execution to the defendants, whereof they always 
had notice. 

Beplication : That the deed of arrangement was a deed con- 
taining a release, and was (if valid) pleadable in bar of the action 
in which the judgment was obtained, and was a deed executed 
before the commencement of the action ; and the judgment was 
signed for want of a plea ; and the deed was not assented to by 
the required number of creditors, and was null and void ; and the 
defendant in the action did not claim protection under the said 
deed, of which several premises the defendants had notice before the 
committal by them of the grievances in the declaration mentioned. 
Demurrer and joinder. 

Quain, Q.C. (Day with him), for the defendants, in support of 
the demurrer. The replication is bad. Firsts as to the allegation 
that the deed was void to the knowledge of the defendants, that 
circumstance is immaterial. In Ames v. Colnaghi (1) it was held 
that the sheriff, notwithstanding notice of the invalidity of a deed 
of composition, good on its face, executed by a debtor in custody, 
was bound to release him on production of the certificate of regis- 
tration. It had previously been decided, that under similar circum- 
stances he was at liberty to release : Lloyd v. Harrison. (2) But 
if, though with notice of the invalidity of a deed, he is bound to 
release one whom he has arrested on production of the certificate, 
he is justified in not arresting, if he knows the debtor has such a 
certificate in readiness to defeat execution under the Bankruptcy 
Act, 1861, s. 198. The sheriff cannot be bound to go through the 
formality of arresting and then discharging. Secondly^ it is 
alleged that the debtor did not claim his protection. It was not 
needful that he should do so by anticipation. The time for claim- 

(1) Law Rep. 3 C. P. 859. (2) Law Rep. 1 Q. B. 502. 
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ing it never came, the sheriffs having held their hands. Thirdly, 1869 
it is farther alleged that the sheriff had notice that the deed was Godwin 
one that might have been, but was not, pleaded, and that therefore stonk. 
it was not (according to Bosai v. Bailey (1), following the opinions 
of Bramwell and Channell, BB., in Staffordshire Banking Comr 
pany v. Emmott (2)), available as a protection against execution. 
But it is not reasonable to cast on a sheriff the burden of ascertain- 
ing whether the course taken by the debtor would have precluded 
him in law from claiming protection. Dignam v. Baily (8) is dis- 
tinguishable from this case. There the sheriff was held not justified 
in releasing the debtor who had been arrested on a ca. sa. for a 
debt 8ui9eqv,enl to the registration of the deed. Bom v. Bailey {I) 
only establishes that the debtor who neglects to plead a deed shall 
not avail himself of it It may, nevertheless, be an excuse for 
the defendants, just as the certificate of an invalid deed might 
protect them, though the deed would be useless to the debtor. 
Bradford, contra, was not called on. 

Kellt, C.B. Our judgment in this case must be for the plain- 
tiffs. It appears on the record in this case, that the debt for which 
judgment was signed accrued before the registration of a compo- 
sition deed by the judgment debtor, and that the debtor might have 
pleaded it He failed to plead it, and therefore would not, had he 
been arrested, have been entitled to the benefit of the deed to 
defeat execution : Bom v. Bailey. (1) The consequence is that, 
according to the principle of Dignam v. Baily (3), the sheriff was 
bound to execute the writ; and if he had done so, the debtor would 
not have been entitled to his discharge. It is true that the present 
is the first action against a sheriff in which this. point has arisen, 
and, for my own part, were the matter res integra, I should be 
disposed to hold it unreasonable that he should be liable under 
such circumstances as these for not executing the writ. It seems 
to me to place him in a situation in which no public officer ought 
to be placed. Still I feel bound by the authority I have quoted, 
which in principle amounts to this, that if the sheriff have notice 
(as this record alleges the defendants here to have had) that the 

(1) Law Rep. 8 Q. B. 621. (2) Law Hep. 2 Ex. 208. 

(3) Law Rep. 3 Q. B. 178. 



V. 

Stone. 
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1869 deed might have been pleaded, and that it yma not pleaded, he 
GoDwiiT ^^^ arrest the debtor. I confess it appears unreasonable to im- 
pose such a duty on a sherifl^ especially when we remember that it 
is always open to a plaintiff to apply for leave to issue execution — 
a course which would not prejudice him, and would relieve the 
sheriff from unnecessary risk. 

BsAMWELL, B. I am of the same opinion ; and I do not come 
to this conclusion simply upon authority: In my judgment the 
authorities cited to us were right. The writ of ca. sa. states the 
day on which judgment was entered up, and the certificate shews 
the date of registration. It therefore appeared in this case that 
the deed could in point of time have been pleaded in bar. But 
supposing a deed not to be pleadable, because it contains no 
release, or for some other reason, I am strongly of opinion that 
it would be no protection against execution ; and on this point I 
would take leave to refer to my own judgment in Staffordshire 
Banking Company v, Emmott (1), and to s. 198 of the Bankruptcy 
Act, 1861. It is remarkable that there is no clause in the act 
expressly giving power to plead deeds. They are left to their 
conunon law effect, and when they contain a release are pleadable. 
If they do not contain a release they are not pleadable, and I do 
not see that they are in that case necessarily a bar to execution. 
The statute puts aU the creditors on an equality, and I see no 
reason why the assenting creditors should be taken to agree that 
the debtor is to be free from the execution of a writ against his 
person or goods, unless he chooses to ask for that protection, and 
the deed is framed accordingly. The 198th section says that the 
certificate is to be available for all purposes as a protection in 
bankruptcy. I think this section means, that if a judgment be 
obtained, and then a deed is made, execution is not to issue. But 
in other respects it proposes to leave the debtor in the same situ- 
ation as in an action at the suit of an assenting creditor, where 
the action would go on unless the deed were pleaded, and the deed 
would be no bar against execution. I do not see why, if this be 
so, the same consequence should not follow when the deed is not 
pleadable. In this case, therefore, I think the defendants ought to 

(1) Law Rep, 2 Ex. at p. 218. 
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have arrested the debtor, and that the plaintififs are entitled to 

our judgment " Gotto 



Channell, B. I am of the same opmion. It is unnecessary to 
decide here whether there is a distinction with regard to the power 
to issue execution between deeds which are not pleaded and those 
Trhich are not pleadable. Here the deed is alleged to have con- 
tained a release, and was pleadable. This being so, I think the 
authorities cited dispose of the question. 

Cleasby, B. On the authorities as they stand, the question 
before us, though difficult, is not doubtful. I agree that our judg- 
ment must be for the plaintifib. 

Juiffmmlfor the plairUiffs. 

Attorney for plaintiffs : WiUiam Huni. 
Attorneys for defendants : BureheB db EaU. 



V. 
SlOBV. 



MAYOB, ALDERMEN, AND BURGESSES OP DORCHESTER v. ENSOR^ Jane 1 0. 

AKD AhOTHBB. 

Market — Disturlanee f^ Market — Munieipdl Corporationa Act (5 <ft 6 TTm. 4, 
c. 76), 8. 8 — Limits qf JBaraugh, 

In boTongbB, the limits of whidi for the purpoaes of parliamentaiy repreieiitation 
bAve been fixed by 2 & 3 Wm. 4, c. 64, s. 35, ached. 0., and which are indnded 
in the Ist section of schednles A. & B. to the Municipal Corporations Act (5 & 
6 Wm. 4, c. 76, s. 7), all places within the limits so fixed, are by s. 8 of the latter 
act, parts of the boroagh for all purposes ; and an ancient borough market may 
be lawfully held within such limits, although outside the limits of the old muni- 
cipal borough. 

A market held in the same town with an old market, if held upon the same day, 
is a disturbance by intendment of law ; but if it is held on a different day it is 
only evidence of disturbance for the jury. 

To support an action for disturbance of a market, it is not necesmy that the 
defendant should haye actually sold ; any active interference by him in the con* 
duct of the new market, or participation in its profits or risk, is sufficienU 

AoTiON for a disturbance of the plaintifEs' markets and fiurs, 
tried before Channell, B., at Dorchester, at the summer assizes, 
1868. 

By usage preyious to the reign of Edward IH, and by a grant of 



'SXCBEQU^ 



[LR. 




OOUBTOFj 
th^ «igii confined by a charter of Charles L. the plaintiffs had 
• ngit to bold their markets ererf yreek on Wednesday, Friday, 
and Saturtlay. The Friday market bad been disused, but a Bmall 
market was held every Wednesday and Saturday, and a great 
market was held erery alternate Saturday, for sheep, horses, and 
cattle. 

Until the passing of the Municipal Corporations Act (5 & 6 
\Vm. 4, c 76), the markets were held within the old municipal 
l)oroaglu The limits of the borough were, however, enlarged by 
2 & 3 Wm. 4, c. 64, s. 35, sched. 0. (10), for the purposes of par- 
liamentary representation, and the Municipal Corporations Act 
(5 & 6 Wm. 4, c. 76), enacted (by s. 7) that " after the passing of 
this act the metes and bounds of the several boroughs named in 
the 1st section of the said schedules A. and B. [among which Dor- 
chester was included], for the purposes of this act, shall be the 
game as the limits thereof respectively settled and described in 
2 & 3 Wm. 4, c. 64 ;" and, by s. 8, that " every place and precinct 
which shaU be included within the metes and bounds of any bo- 
rough as hereinbefore provided, and none other, shall be part of 
jf gach borough." After this latter act the market was held outside 
the old limits of the municipal borough, but within the extended 
limits fixed by 2 & 3 Wm. 4, c. 64. 

The disturbance complained of was a sheep and cattle auction, 
conducted by the defendant Ensor in a] neighbouring field, which 
was alleged to belong to the other defendant Manfield, and to be 
either let by him for the purpose, or jointly occupied for that pur- 
pose by the two co-defendants ; and evidence was given of Man- 
field's active co-operation at the sales held there. These sales were 
held on Saturdays, but not on the same Saturdays on which the 
plainti£b held their great market for sheep and cattle. 

A verdict was entered for the plaintiffs, with leave to the de- 
fendants to move to enter a verdict for them, if there was no evi- 
dence of the plaintiffs' right to the market, or if there was no 
evidence of a disturbance by the defendants, or for either of the 
defendants against whom there was no such evidence. A rule 
having been obtained accordingly. 



Jan. 19. Mellishf Q.C, Kingdon^ Q.Cy and LopeSy for the plain- 



TOI-. IV.] TRINITY TERM, XXXH YIOT. 337. 

tiffs, shewed cause, and cited Fitzherbert Nat; Biev. 184 n. (b) 1869 
Yard v. Ford (1), and Black. Com. iii. p. 219. Mayor, Ac.^ 

Cole, Q.G. and M. Bere, for the defendants, supported the rule, dobokstkr 
and cited Mayor of Brecon v. Edwards (2), Com. Dig. Market ^ 
F. (1) ; Bailiffs of Tewkesbury v. Vision (3) ; BaUiffs of TewJces- "^^ 

hurt/ V. BrickneU (4) ; Wiltshire v. WUleU (5), and to shew that the 
question of disturbance was for the jury, Yard v. Ford, (6) 

The pleadings, facts, and arguments of the case^ aie fully stated 

in the judgment. 

Cur. adv. vult 

June 10. The judgment of the Court (Channell, Pigott^ and 
Cleasby, BB.), was delivered by 

Channell, B. This was an action tried before me at Dorchester, 
at the last summer assizes. A verdict was entered for the plaintiffs 
for nominal damages under my direction, the defendants having 
leave to move to enter the verdict for them or either of them. A 
rule was obtained pursuant to that leave, and was argued in Hilary 
Term before my Brothers Figott and Cleasby and myself. We 
took time to consider our judgment, and having done so, we are of 
opinion that the verdict entered for the plaintiffs at the trial cannot 
stand ; also, that the rule obtained by the defendants to enter a 
verdict for them ought not to be made absolute, but that^ for the 
reasons hereafter stated, the defendants, if they desire it, are 
entitled to a new trial. This would be sufficient for the disposal 
of the rule now pending. The rule to enter the verdict for the 
defendants did not, as it ought to have done, specify the grounds 
on which that verdict was claimed ; but, on the rule being called 
on for argument^ it was agreed that all points open to the defendants 
on my notes should be raised, and the rule was argued on that 
footing. As we have already stated, we think there ought to be a 
new trial. Still, as on the argument of the rule questions were 
discussed which may arise again if a second trial takes place, it 
may be an assistance to the parties, and may possibly prevent the 
necessity for a second trial, if we state the opinion we have formed 

(1) 2 Wm. Saund. at p. 1,74. (4) 2 Taunt. 120. 

(2) 1 H. & C. 51 ; 31 L. J. (Ex.) 868. (5) 31 L. J. (M.C.) 8. 

(3) 6 East, 438. (6) 2 Wm. Saund. 172. 
Vol. IV. 2D 3 
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1869 on the yarious points, although in the result they do not affect our 
Matob, &C. present judgment that there ought to be, if the defendants desire 
DoJJLrnB it,anewtriaL 

9. The declaration contained four counts, in two of which the 

plaintiffs allege that they were possessed of a market in the 
borough of Dorchester, and that the defendants disturbed that 
market by holding, as alleged in the first count, a new market, 
and by exposing goods, &c., for sale near the plaintiflb' market, as 
alleged in the second count 

> The other two counts complained of similar disturbances of 
the right, which the plaintiffs allege they had, of holding four 
fairs in the year. The defendants pleaded not guilty, and also 
trayersed that the plaintiffs were possessed of the market and 
entitled to hold the feiirs. 

At the trial the plaintiffs put in eyidence a writ ad quod dam- 
num of the date of 11 Edward III., and the inquisition returned by 
the sheriff to that writ, by which it appeared that the profits of the 
borough of Dorchester at that time included three fairs on certain 
named feast days, and also three markets eyery week, on Wed- 
nesdays, Fridays, and Saturdays. There was also put in a grant 
of Edward III., founded on that inquisition, by which those fran- 
chises and customs were granted and confirmed to the mayor and 
burgesses of Dorchester in fee farm for ever at a rent of 20?. It 
was proyed that this rent was paid at the present time. There 
was also a charter of Charles I. put in, confirming the privileges of 
the corporation. 

We think there was abundant evidence of the right originally 
to three 'markets in the week, and to at least three fairs in the 
year. As to the fourth fair, that which the corporation claim to 
hold on the 14th of February, evidence of the actual holding of 
the fair for a considerable time was given, which was^ we think, 
sufficient to shew the existence of the right to that also. Inas- 
much, however, as we think there was no evidence of disturbance 
of the fairs, it is not necessary to go further into the question of 
the right to the fairs. 

As regards the holding of the markets, the eyidence shewed 
that no market had been held in modem times on Friday. On 
every Wednesday and Saturday it appeared that there was a 
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small market held for the sale of some artides ; but the important 1869 
question in this cause arises as to the market for sheep, horses, and matob, Sta7 
cattle, and as to that, it appears that the practice for many years j^^^^^gg^ 
has been to hold for that purpose what is called a •" great market " «• 
once a fortnight For many years the cattle market has been 
held on every alternate Saturday. The object of this appeared to 
be the convenience of persons frequenting the market^ and there 
was some evidence to shew that the market ground had usually 
been open every Saturday to persons who chose to bring cattie 
there for sale. It by no means appears, therefore, that the corpo- 
ration have lost their right to hold a cattle market every Saturday, 
or indeed every Wednesday, if they chose to do so. But however 
that may be, the plaintiffs can only recover in this action for dis- 
turbance of markets which they actually held, and they only appear 
to have held cattle markets on alternate Saturdays. As, however, 
that is one of the days on which the markets granted were ori- 
ginally held, and, so far as appears upon the evidence, the cattle 
markets have constantly been held, and always on one of those 
days, we are of opinion that they are rightfully held, so far as the 
day is concerned. 

A further question was raised as to the place in which the 
market was held. It was conceded on both sides that the market 
might be held on any part of the ancient borough. The market 
field, however, in which the market has been held since shortly 
after the passing of the Municipal Corporations Act, is without 
the ancient borough, but within the limits of the parliamentary 
Ixftough, to which — ^for some purposes, at all events — the ancient 
borough was enlarged. The question is whether, upon the passing 
of that act, the corporation became entitled to hold their ancient 
market anywhere within the limits of the borough as enlarged, 
and thai, of course, depends on the words of the act. 

The sections principally in question are the 7th and 8th. The 
7th section says that the metes and bounds of certain boroughs 
(amongst them Dorchester) ''for the purposes of this act shall be " 
those of the parliamentary borough. The 8th section says, that 
^' every place and precinct which shall be included within the 
boimds of any borough, as thereinbefore provided, and none other, 
shall be part of such borough, and in those boroughs which are 
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1869 counties in themselves shall be part of fiuch county, and of none 
Mayor, &a other.'* In thfa section, the 8th, the words ** for the purposes of 
Sdbcsubtxb ^^^® ^^ " ^^ ^^^ used. It appears, indeed, from a note in Baw- 
^' linson's Municipal Corporation Acts, p. 14, n. (1), and also in 
Ohitty's Statutes, vol. i. p. 962 (e), that some of the copies of the 
act printed by the King's printer had the words in this 8th section 
also, but that they are not in the parliament roll. As the words 
are not now found in any of the copies printed since attention was 
drawn to the point, there can be no doubt that this latter statement 
is correct ; probably the words were in the bill, but were struck 
out before it passed. That, of course, cannot affect the construo* 
tion of the act as it stands, but it increases the probability, in iact, 
that the omission of the words was intentional, and therefore justi- 
fies us in giving effect to the difference in language in the two 
sections, which otherwise might have been thought so slight as to 
be immaterial 

Now, what is the effect of the two sections taken together? 
Sect. 7 says, that " for the purposes of the act " (within which s. 8 
would apparently be included) the boundaries should be so and so* 
Then s. 8 says that all places within the boundaries defined by s. 7 
shall be parts of the borough, withotit any restriction as to their 
being so for the purposes of the act only. There can be no doubt 
that the main object of s. 8 was rather to cause the localities 
attached by the act to boroughs or counties to cease to form part of 
those to which they had before belonged ; but if the language by 
which this is effected is sufiSicient to attach them to the boroughs 
for general purposes more extensive than those as to which s. *7 
applied, there is no reason why we should not give effect to that 
language. 

It is true that in Beadsworth v. Torkington (1) it is said by the 
Court that they find no provision in the act sufficient to add these, 
places to the boroughs for all intents and purposes. But it must 
be remembered that that case was a very different one from the' 
present. If it had been held that the additional parish had been 
attached to the borough of Stamford, for the purpose of entitling 

(1) 1 Q. B. 782, at p. 791 ; the effect lands in which a right of common was 
of a contrary decision would have been claimed, 
to throw an additional burden upon the 
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the inhabitants within it to the rights which the inhabitants in 1869 
the old borough had by prescription, the result would have clearly matob, AoT 
been to disregard the policy of the 2nd section of the act, by which dob^^^motee 
ancient rights are reserved only to those persons who would be «• 
entitled to them but for the passing of the act. That case is 
rather like what the present would be, if the market had been 
moved before the boundaries were enlarged. 

It appears to us that the corporation, being at the passing of the 
Municipal Corporations Act entitled to hold a market at any place 
within the jurisdiction of their governing body, became upon the 
passing of that act entitled to hold it within any part of the district 
to which that jurisdiction was enlarged ; and that there is nothing 
in the wording of the 7th section which obliges us to hold that the 
corporation, by holding the market within the part added to the 
borough, have forfeited their ancient right. It must be remem- 
bered that no rights would be affected by the jurisdiction being 
enlarged for this purpose. It would not cause any acts to be 
disturbances of the market which would not have been so before, 
£or a market in a borough may be disturbed by holding another 
market near, whether the new market so held be within or without 
the borough. The moving of the market could only be prompted, 
as undoubtedly it was in the present case, by considerations of 
convenience. 

It was contended that, if there had been a disturbance at all, it 
was not a disturbance by both defendants jointly. Now the evi- 
dence shewed that the defendant Ensor was an auctioneer, who at 
one time sold cattle by auction, under the authority of the corpora- 
tion, at their market (1), but that latterly he had held, at another 
place close by, a fortnighly sale of cattle by auction, which ap- 
peared to have been regularly advertised. There can be no ques- 
tion that this is substantially another market, and that it differs 
very much from the case of a man selling his own goods out of the 

(1) The circumstances were as fol* public; and on its being 0[)ened, the 

lows: Formerly the defendant Ensor defendant held, on the intermediate 

had conducted a market on alternate Saturdays during the months of Oc- 

Saturdays in the plain tifis* market tober and l^ovember, the auction com* 

ground, and paid the usual toll. Com- plained of in the defendant Manfield's 

plaint was made that the market should field, 
be thrown open on those days to Uie 
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1869 markety whicli ma^ or may not be a wrongful distarbance, aocord* 
Matob, &or ^S ^ ^^^ circumstances. The cases, therefore, as to the right of 
j^^^^^^l^^^^ persons in some boroughs, where there is an ancient market to sell 
«> marketable goods on their own premises and the like, do not, we 
think, apply ; because what is complained of is, not that the de- 
fendants sell their own goods, but that they provide a means for 
others to sell their goods without bringing them to the market. 
Then as to the part taken by the other defendant. It appears that 
Ensor, who actually conduct^ the sale, does so in a place which 
was called Mr. Manfield*s field. There was no legal proof that 
the field belonged to the defendant Manfield. It appears, how- 
eyer, that he was present on some occasions when the sales were 
going on, and that he said the field was his private field, and 
asserted his right to turn off a police constable who was counting 
the sheep which were being sold. He also served a notice on the 
collector of tolls for the borough not to trespass on any land be- 
longing to him, ''the same being in the joint occupation of himself 
and Ensor." It was contended that, although the particular place 
was not specified, yet, as there was no other land which there was 
any pretence for saying was in the joint occupation of the two de* 
fendants, this notice amounted to an admission that Manfield was 
responsible for what was done on this field. Now it is not neces- 
sary, in order to fix a defendant with disturbing a market, that he 
should have actually sold. It would almost appear, from what 
was said in Modey v. Chadmeh (1 ), that merely receiving rent out 
of the land used for the market from the persons using it would be 
sufficient, and, at any rate, receiving rent in the nature of stallage, 
or any increased rent, in consequence of the use to which the land 
is put, above that which otherwise would be obtainable, would be 
sufficient We think that the interference proved on the part of 
Manfield amounted to evidence to go to the jury that both these 
defendants were taking part in carrying on the fortnightly sales. 
It remains only to consider the further fact that the sales were 
not held on the same Saturdays as the plaintiffs held their cattle 
market. The defendants, on the argument of the rule, contended 
that, on this ground, there was no disturbance. At the trial it ap- 
peared to me that the points which Mr. Cole desired to raise on 
(1) 7 B & C. 47, note. 
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behalf of the defendants were suflSciently open to him upon the 1869 
plaintiff' case, and it was rather at my suggestion that the ease pro- hayob, kc. 
ceeded no further. I gave leave to move upon these points, and do^hmtmi 
expressed my desire so to reserve them that everything should be «• 
before the Court. I find, however, from my notes, that the form in 
which I reserved the questions was : ** Leave to move to enter a 
verdict for the defendants on the counts claiming a right to hold 
the markets, if no evidence to go to the jury in support of these 
counts, and the like leave as to the counts claiming a right to hold 
the fSairs. Also to enter a verdict for the defendants, if no evidence 
to go to a jury of a disturbance of the fair or market, or for the 
defendant, against whom there was no evidence of a disturbance." 
I, however, ruled, as a point of law, that the defendants, if other- 
wise guilty of a disturbance, would be so guilty, though the dis* 
turbance was not on the day on which «the plaintiffs were entitled 
to hold, and held, their market, but on a day shortly after. Ac- 
oorcling to the view which, upon a more careful consideration of the 
case than I could give to it at nisi prius, I now entertain, my 
direction, though not incorrect as far as it goes, is not sufficient for 
the decision of this case. 

We take the law to be as laid down in the notes to Yard v. 
Ford (1), that is, that where a new market is held on the same 
day as the old it shall be intended to be a nuisance ; that where it 
is on a different day it shall be put in issue whether it be a nuisance 
or not. It was not, however, suggested to me that the true view 
in such a case was that it was a question of fact to be left to the 
jury, whether the old market was injuriously affected or not The 
contention was, that the defendants were not liable unless the dis- 
turbance was on the same day. If my attention had been drawn 
to it, I think that what was the object of all parties, viz., to bring 
the matter fully before the Court, would have been carried out, by 
expressly reserving to the Court a power to draw inferences. If 
that had been done, we should have been prepared to draw the 
inference that some of the very large number of sheep and cattle 
sold at the defendants* sale would, if those sales had not been held, 
have been sold at the plaintiffs' market. This would, upon the 
authorities, clearly support the verdict for the plaintifis. But the 
(1) 2 Wm. Saund. at p. 174. 
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power to draw inferences was not, howeyer, expressly giyen to the 
Court. ^ 

Leave was given to enter a verdict, if there was no evidence to 
go to the jury. We are of opinion not only that there was evi- 
dence to go to the jury, but sufficient evidence to support a verdict 
for the plaintiffs, and upon which that verdict ought to have been 
found. The rule to enter the verdict cannot, therefore, be made 
absolute, but as my direction appears not to have been accurate^ 
the defendants are entitied to a new triaL (1) It is to be hoped^ 
however, that, after the opinion we have expressed, the parties may 
come to an arrangement which may avoid the necessity of further 
litigation. Of course the opinion we have formed, so far as ques- 
tions of fact are concerned, might be altered by evidence at a 
second trial ; yet, in order to prevent misapprehension, we think 
we ought to say that, unless the facts are substantially altered, a 
verdict for the defendants would be wrong. We cannot, however, 
see that we are authorized to draw such inferences as a jury might 
draw, and, on that ground, we are obliged to direct a new trial. 

Bule discharged and new trial directed. (2) 

Attorneys for plaintiffs : Bangerfidd dt Co., for Symonds, Dor- 
chester. 

Attorneys for defendants: Rhodes, Son, d Dufet, for Andrews dt 
Cocker am, Dorchester. 



(1) It is to be observed that do rnle 
on the ground of misdirection had been 
applied for, the defendants' counsel hav- 
ing at the trial oonsented to take the 
learned judge's ruling with the leave 
reserved, and not to go to the jury. 

(2) The cause came on for trial again 



at the Dorsetshire summer assizes, 
1869, and the defendants consented to 
a verdict for 4002., and an agreed sum 
for costs. Kingdofiy Q.O., Lopes, Q.C.^ 
and Bowen, appeared for the plaintiffs ; 
JBcrc, Q,C,, for the defendants. 
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In the Matteb op DB LANCErS SUCCESSION. 1869 

Jii^2. 



JSucceuian Duty Act, 1853 (16 <fc 17 Vict, c 51}— Legacy Duty Act (36 Geo, 3, 
c. 52) — 55 Geo. 3j c 184 — Money to he laid out in Land— Conversion — 
Practice* ^/^*^ . — - -^ 

By a will, dated in Noyember, 1799, J. De L. gave to trustees 10,000?. consols, 
and certain other sums, upon trust that they should lay out both principal and 1 " - 
interest in the purchase of land, to be conveyed to the use of Charles De L., his ^ ''^ 
eldest son, for life ; remainder to trustees, to preserve, &o. ; remainder to the first 
and other sons of Charles Be L. and the heirs male of their bodies successively in 
tail' male, and in default of such issue to the use of James De L., another son of the 
testator, for life, with similar remainders ; remainder to the testator's own right heirs. 

The testator died on the 8th of April, 1800, leaving his two sons, Charles and 
James, and one daughter, Susanna, him surviving. The moneys directed to be 
laid out in land were never so laid out, and Charles during his life received the 
dividends upon the whole '* real estate fund.** In 1840 he died a bachelor and 
intestate, whereupon the dividends were paid to James up to May, 1857, when he 
also died a bachelor and intestate. Susanna De L. then became the only lineal 
descendant and heir at law of the testator. She died in April, 1866, unmarried 
and intestate, having refused during her lifetime to receive either dividends or 
principal of the money left under her father's will. Shortly afterwards, the " real 
estate fund " was paid into the Court of Chancery in an administration suit^ and 
eventually was directed to be paid out to the petitioner, who was a grandson of 
a brother of the testator, and heir at law of Susanna De L. 

The Commissioners of Inland Revenue required the petitioner to pay succession 
duty on the " real estate fund " at the rate of 5 per cent, under the Succession 
Duty Act, 1858 (16 & 17 Vict. c. 51), s. 10, on the ground of the same being a 
succession to him derived from Susanna De L., as the "predecessor." On appeal 
against this assessment : — 

BeH per Kelly, C.B., and Channell, B., that duty was not payable under the 
Succession Duty Act, 1853 (16 & 17 Vict o. 51), but under the Legacy Duty Act 
(36 Geo. 2, o. 52^ 

Per Bramwell and Cleasby, BB., that duty was payable under the Succession 
Duty Act, 1853 (16 & 17 Vict. c. 51), as on a succession from Susanna De L.» 
as the " predecessor." 

Semhle, per Bramwell, B., under whichever Act duty was payable, the amount 
charged by the commissioners was correct, Charles De L., James De L., and Susanna 
De L., having all died after 55 Qeo. 3, c 184, came into force. 

Per Kelly, C.B. The doctrine of the court of equity, that money directed to 
be laid out in land is land, does not extend to the interpretation of statutes im* 
posing duties on personal estate. 

This was a petition of appeal under the Succession Duty Act, 
1853 (16 & 17 Vict c 51), a 50, presented by Edward Floyd De 
Lancey, a legatee of, or successor to, personal estate, directed to be 

Vol. IV. 2 E 3 
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1869 laid out in the purchase of real estate under the will of James De 

Ik be Lancey, of Bath, deceased. 
Da Lancet. j^^^^g jy^ Lancey, by his will, dated the 15th of November, 
1799, bequeathed to trustees a fund, consisting of a sum of 10,0002f. 
consols, and of certain other securities, upon trust that they should 
lay out both principal and interest therefrom arising in the purchase 
of land, and convey the same to the uses following : that is to 
say, to the use of his eldest son, Charles Stephen De Lancey, for 
life, remainder to trustees to preserve contingent remainders, re- 
mainder to the first and other sons of Charles Stephen De Lancey 
and the heirs male of their bodies successively in tail male ; and 
in default of such issue, to the use of the testator's son James De 
Lancey for life, with similar remainders ; and in default of such 
issue, then to his own right heirs. 

James De Lancey died on the 8th of April, 1800, leaving two 
sons, namely, the above-mentioned Charles Stephen, and James, 
and a daughter named Susanna. The fund directed to be laid out 
in land was never actually so laid out, but Charles Stephen received 
the dividends arising from it down to May, 1840, when he died a 
bachelor and intestate. The dividends were thenceforward paid to 
James until May, 1857, when he died also a bachelor and intes- 
tate. Susanna thus became the only lineal descendant and heir 
at law of the testator. She died, single and intestate, in April, 
1866 ; but, during the interval between James's death and her 
own, she had declined to receive either dividends or principal of 
the moneys left under her father's will. Shortly afterwards the 
real estate fund, with the accumulated dividends, was paid into the 
Court of Chancery in an administration suit, and eventually, after 
the usual inquiries and accounts had been made and taken, was 
paid (except ^the dividends which would have been paid to 
Susanna Da Lancey if she had thought proper, and which were 
now directed to be paid to her personal representative), by order 
of the Lords Justices of Appeal, to the petitioner Edward Floyd 
De Lancey, who was grandson of a brother of the testator, and 
heir at law of Susanna, of Charles Stephen, of James, and of 
the testator. 

The Inland Eevenue Commissioners made an assessment, whereby 
the petitioner was required to pay succession duty on the real estate 
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tand, at the Tate of 5 per cent., on the ground of the same being 1869 
a succession to him derived from Susanna Do Lancey as his j^^ 
" predecessor." Against this assessment the petitioner gave notice ^^'I-amcey. 
of appeal on two grounds : 1st, that legacy and not succession duty 
was payable by him in respect of the real estate fund, and that such 
duty was properly payable by him as being a descendant of the 
brother of the deceased James De Lancey, the testator, at the 
rate of 2 J per cent., under 36 Geo. 3, c. 52 ; or, 2ndly, that if 
succession duty was payable, the proper rate was 3, not 5 per cent., 
inasmuch as the real estate fund was a succession derived by the 
petitioner, not from Susanna De Lancey, but from James De Lancey, 
the testator, the "predecessor;" and the petitioner prayed that the 
assessment might be altered, so far as the same made him liable 
to a duty of 6 per cent 

The 36 Geo. 3, c. 52, s. 19, enacts that "any sum of money or 
personal estate directed to be applied in the purchase of real estate 
shall be charged with and pay duty as personal estate, unless the 
same shall be so given as to be enjoyed by different persons in succes* 
sion, and then each person entitled thereto in succession shall pay 
duty for the same in the same manner as if the same had not been 
directed to be applied in the purchase of real estate, unless the 
same shall have been actually applied in the purchase of real 
estate before such duty accrued; but no duty shall accrue in 
respect thereof after the same shall have been actually applied in 
the purchase of real estate, for so much thereof as shall have been 
so applied; provided nevertheless that» in case before the same, 
or some part thereof, shall be actually so applied, any person or 
persons shall become entitled to an estate of inheritance in pos- 
session in the real estate to be purchased therewith, or with so 
much thereof as shall not have been applied in the purchase of 
real estate, the same duty which ought to be paid by such person 
or persons, if absolutely entitled thereto as personal estate by 
virtue of any bequest thereof as such, shall be charged on such 
person or pei-sons, and raised and paid out of the fund remaining 
to be applied in such purchase." 

The 55 Geo. 3, c. 184, sch.,in some respects altered the quantum 
of legacy duty from that imposed by 36 Geo. 3, c. 52, s. 2, and 
imposed, so far as regarded persons dying before the 5th of Aprils 

2 £ 2 3 
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1805, a duty of 2} per cent where any legacy or residue shall 
XvBi bave been given or have devolved to or for the benefit of a brother 
DsLamcst. ^j. gigter of the deceased, or any descendant of a brother or sister. 
So far as regarded persons dying after the 5th of April, 1805, a 
duty of 3 per cent. ; and '' where any such legacy or residue shall 
have been given, or have devolved to, or for, the benefit of a 
brother or sister of the father or mother of the deceased, or any 
descendant of a brother or sister of the feither or mother of the 
deceased," a duty of 5 per cent. 

The 16 & 17 Vict. c. 51, s. 2, enacts that ** every past or 
future disposition of property by reason whereof any person has or 
shall become beneficially entitled to any property^ or the income 
thereof, upon the death of any person dying after the time ap- 
pointed for the commencement of this Act, either immediately or 
after any interval, either certainly or contingently, and either 
originally or by way of substitutive limitation, and every devo- 
lution by law of any beneficial interest in property, or the income 
thereof, upon the death of any person dying after the time ap- 
pointed for the commencement of this Act, to any other person in 
possession or expectancy, shall be deemed to have conferred, or to 
confer, on the person entitled by reason of any such disposition, or 
devolution, a ^' succession ;" and the term ** successor " shall denote 
the person so entitled ; and the term '' predecessor " shall denote 
the settlor, disponer, testator, obligor, ancestor, or other person 
from whom the interest of the succession is or shall be derived." 

Section 10 provides, that brothers or sisters of the predecessor, 
and their descendants, shall pay a 3 per cent duty ; or brothers 
or sisters of the father or mother of the predecessor, and their 
descendants, a 5 per cent. duty. 

Section 30 enacts that ** the interest of any successor in personal 
property, subject to any trust for the investment thereof in the pur- 
chase of real property, to which the successor would be absolutely 
entitled, shall, so far as the same shall not be chargeable with duty 
under the Legacy Duty Acts, be chargeable with duty under this 
Act as personal property ; and personal property subject to any 
trust for the investment thereof in the purchase of real property, 
to which the successor would not be absolutely entitled, shall, so 
fur as the same shall not be chargeable with duty under the Legacy 
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Duty Acts, be chargeable with duty under this Act as real pro- ^^^^ 
perty ; and for the purposes of this Act each successor's interest Ikbv 
therein shall be considered to be of the yalue of an annuity pay- 
able during his life, or for any less period during which he shall 
be entitled, equal in amount to the annual produce of the actual 
trust property at the time of his becoming entitled in possession, 
whether the same shall be the real property directed to be pur- 
chased, or any intermediate investment of the personal property 
directed to be invested in such purchase." 

- June 4. Sir J. B. Kwrdake, Q.O. {Toumtend, of the Chancery 
Bar, with him), for the petitioner. (1) Legacy, at the rate of 2^ 
per cent, and not succession duty, is payable by the petitioner. 
The money to which he is entitled was a '' real estate fund,'' and 
as such was chargeable as personalty : 16 & 17 Vict. c. 51, ss. 18, 30 ; 
36 (jeo. 3, c. 52, s. 19. It was taken under the will of James De 
Lancey, the testator. In the absence of that will, the next of kin 
of Susanna De Lancey would have been entitled. But assuming 
succession and not legacy duty to be payable, the ''predecessor" 
of the petitioner was the testator, and not, as the Grown suggests, 
Susanna De Lancey. And taking this view, the assessment cannot 
be maintained. The proper rate chargeable would be 3 and not 
5 per cent. [He also referred to 3 & 4 Wm. 4, c. 106.] 

Sir jB. p. (Mier, A. G. {Orompton Huttan with him), for the 
Crown. First. This is not a case of ^' legacy," because the pro- 
perty is not really taken under the testator's will, which was ex* 
hausted by the previous takers : Jarman on Wills, 3rd ed. vol. ii. 
p. 77. Susanna De Lancey took by descent from her brother, and 
not from the testator. The 36 Geo. 3, c. 52, s. 19, therefore, does 
not apply, for the words in that section *' given to be enjoyed" 
mean ''given to be enjoyed under the testator's will.** Secondly. 
It is a case of "succession" by devolution. The claimant is en- 
titled under Susanna De Lancey as " predecessor " : Lord SaUaun 
V. Lard Advoeate-Qeneral ; (2) and the rate charged is therefore 
correct under the 16 & 17 Vict c 51, s. 10. 

[Cleasbt, &, referred to Bad v. Twt/ford. (3)] 

(I) As to the right to begin, see ante, p. 327. (2) 3 Macq. 659. 

(3) 9 Hare, 713, 730, n. 
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1869 Sir J. B. Earslake, Q.C., in reply, cited Edyford v. Benlows (1), 

lifSB ^^^ Tregonwdl v. Lord Sydenham. (2) 
DaliAKOBT. 2%« AUametf'Oenerdl was heard in rejoinder. 

Ct^r. adv. vuIL 

July 2. The following judgments were delivered : — 
Oleasby, B. In this case the petitioner, Edward Floyd De 
Lancey, succeeded «s heir at law of one Susanna De Lancey to 
a large sum of money which had, by the will of one James 
De Lancey, dated the 15th of November, 1799, been directed 
to be laid out in land, and to which the said Susanna De 
Lancey had, under the provisions of that will, become absolutely 
entitled. 

The question is, with what succession duty, if any, the petitioner 
is chargeable under 16 & 17 Vict. c. 51. In the view which I 
take of the case the particular limitations of the will are not oi 
importance. It is sufficient to say that the testator bequeathed 
10,0002, consols, and all moneys due to him at his death, upon 
certain securities, to trustees upon trust to lay out the same and 
interest thereupon in the purchase of lands, and directed the lands 
to be conveyed and settled to the use of his. eldest son, Charles 
Stephen, for life, with remainder to the first and other sons of 
Charles Stephen successively in tail male, and in de&ultof issue to 
his son James for life, with remainder to the first and other sons of 
James successively in tail male, and in default of such issue then 
to his own right heirs. 

The money was not, in fact^ laid out in land by the trustees, and 
Charles Stephen De Lancey died a bachelor and intestate in 1840, 
having received the dividends during his life. 

James De Lancey survived, and also received the dividends 
during his life, and died a bachelor and intestate in 1857. 

Susanna De Lancey was the only surviving lineal descendant of 
the testator, and, upon the death of James, became absolutely en-* 
titled to the fund, but she refused to receive any part of the prin- 
cipal or interest No act was done at any time to prevent the 
fund from being impressed with the character of land given to it 
by the will, and there is no question that upon the death of 
(1) Amb. 681. (2) Dow. H. L. 104, 207. 
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Susanna it descended, as land would descend, to the petitioner, her i^GQ 
heir at law. If this fund had been really land, then, as Susanna Ikre 
'was absolutely entitled or seised in fee, it would not matter how * ^c«t, 
she became so, and the succession to the petitioner would be by 
deyolution, and not by disposition. That being so, I adopt the 
rule laid down by Lord Campbell in the case of Lord Salioun v. 
The Advocate-General. (1) His words at page 673 are: "This ob- 
ject, I think, will best be obtained by holding that when the suc- 
cession is by disposition the settlor is the predecessor, and where 
by deyolution the last possessor is the predecessor." So that in 
the present case Susanna would be the predecessor, and the duty, 
as upon a succession from her, 5 per cent. 

• But it was strongly urged at the bar on behalf of the petitioner 
that though this might have been the case if the fund had been 
actually land, yet as it was actually money, and only land by the 
operation and effect of the will of the testator, the above rule cannot 
properly be applied. The concluding words of s. 2 of the Succes- 
sion Duty Act were referred to, by which the predecessor is to denote 
the settlor, disponer, testator, obligor, ancestor, or other person from 
whom the interest of the successor is or shall be deriyed, and it was 
said that the interest of the successor, as heir at law to the fund in 
question, was necessarily derived from the testator who had im- 
pressed the fund with the character of land, and so made it go to 
the petitioner as heir at law. This argument, though well deserving 
of attention, is not sufficient to satisfy me that the interest of the 
petitioner is derived £rom any other person but Susanna, who was 
absolutely entitled to the fund, and whom the petitioner succeeded 
as heir-at-law, and, when well examined, is open to the objection 
that it confounds together two things which are properly distinct, 
viz., the person from whom the interest is immediately derived, 
and the person who remotely caused it to be so derived. In the 
present case the whole interest is derived from Susanna. No one 
would say it was partly derived from her, and partly from the tes- 
tator; still less that it was wholly derived from the testator, since 
Susanna might have at any time changed its character, and pre- 
vented it from descending as it did, or have disposed of it in any 
manner she thought proper. 

(1) 3 Macq. 659. 
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18G9 Snpposingy then, that the succession duty is payable, I am of 

liru opinion that it is payable, as upon a succession, from Susanna ; 

Db Lakoet. ^Jjj^|. jg^ ^^ Ujq j^^ qJ 5 p^y ^jj^ g^^ i^ ^j^ jjgQ argued on behalf 

of the petitioner that he was not liable to succession duty at all, 
because he was properly liable for legacy duty in respect of the 
property which lie had succeeded to as heir of Susanna, and by 
the 18th section of the Succession Duty Act, 1853, there was no 
liability for succession duty when there was a liability under Legacy 
Duty Acts. I should have thought it a sufficient answer to this 
argument that the succession of the petitioner was a succession to 
real estate as heir at law, and not to personal estate through the 
executor or administrator; that Susanna died entitled to real 
estate, and not personal estate ; that the fund in question through- 
out the case was called real estate, and not personal estate ; and 
that the Legacy Duty Acts only apply in terms, and can only apply 
to personal estate. 

But as I imderstand two of my learned Brothers are of a different 
opinion, I am probably mistaken in supposing the above reasons 
to be sufficient, and it is necessary to examine the matter a little 
more fully. The testator, by his will, disposed of personal estate, 
and that personal estate ought, of course, to pay legacy duty 
through all the limitations. Charles Stephen was therefore liable 
to legacy duty in respect of his life estate, as what he took was part 
of the personal estate of the testator, and in like manner James, 
and afterwards Susanna, who then became absolutely entitled. 
But as soon as she became absolutely entitled it became her real 
estate absolutely, and the will, of course, would operate no further. 

Ever since the case of Fletcher v. Atihburner (1) it has been con- 
sidered that, after the direction in a will to trustees to apply 
money in the purchase of land, the money in the hands of the 
trustees is, for all purposes, regarded as land. It was said there by 
Sir Thomas Sewell, M.B. (2), that the cases established universally 
that a man may in this and the converse case '^ make land money, 
and money land," and this, as a correct statement of the law, has 
been repeated and upheld : see Wheldale v. Partridge. (3) The 
money becomes impressed with the character of land so completely 

(1)1 Bro. C. 0. 497. (2) 1 Bro. 0. C. at p. 499. 

(3) 8 Ves. at p. 236. 
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tbat it becomes subject to tenancy by the curtesy : Sweetapple v. 1869 
Bindon (1) ; and was not nntil the passing of 3 & 4 Wm. 4, c. 104, ihbr 
liable to simple contract debts of the devisee, thongh it would be ^' L^cw- 
bound as real assets by a judgment : Frederick y. Aynscombe. (2) 
That being so, the fond, being stamped with the character of 
realty, descends to the heir without the intervention of an execu* 
tor or administrator, and there can hardly, as it appears to me, be 
a question that but for the 19th section of 36 Geo. 3, c. 52, no 
legacy duty would be payable. But it is contended that under 
that section the fund is always liable to legacy duty until it is 
actually laid out in land. If, however, that section is examined, 
it will, I think, appear that it can have no such effect. That sec- 
tion fixes the legacy duty payable in req)ect of the personal estate 
of a testator who directs it to be laid out in land. It provides that 
60 long as the fund is administered and distributed as the personal 
estate of the testator it shall pay legacy duty. The persons who 
take successive interests in it would therefore have to pay legacy 
duty, and the ultimate devisee who became absolutely entitled 
would pay legacy duty, but as soon as it has vested in him the will 
of the testator has no longer any operation, and it becomes his real 
estate, and descends to his heir at law or devisee. There is, in 
fact^ no executor or administrator to make any return of the per- 
son or persons ei^titled to this real estate, or of the scale upon 
which legacy duty would be payable except under the Succession 
Duty Act. 

It must be borne in mind that although the effect of the will is 
to convert the money into land, and so make it in the hands of the 
devisee real estate, yet it was at the death of the testator, his per- 
sonal estate, and so continued until the will was fully administered, 
although the clause in question after the money or any part of it 
has been actually laid out in land exempts it pro tanto from the 
payment of legacy duty so far as regards the devisees subsequently 
taking it under the will. 

One argument resorted to on behalf of the petitioner was that 
unless the fund continued always liable to legacy duty until actually 
laid out in land, a testator would have the power by such a direc- 
tion to exempt his estate for all time from legacy duty. But we 
(1) 2 Vera. 036. (2) 1 Att 392. 
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Db Lakcet. 



1809 have seen that so far as the limitations of his will extend the case 
Inrb is properly provided for, and except in the case of a minority and 
of the person entitled dying a minor, or of some eccentric person 
like Susanna De Lancey, who refiised to take the interest or prin- 
cipal, as soon as a person becomes absolutely entitled, the fund 
would be handed over to him and so get home (as the phrase is), 
and resume the character of personal estate. 

The case of a person becoming entitled to the fund nnder the 
will is provided for, but the case of the same person dying, entitled, 
as real estate, to what he took as personal estate, was not contem- 
plated, and therefore was not provided for, and there was as far as 
I can see no machinery for getting the legacy duty or indeed of 
fixing the amount, as there is no executor or administrator to ad- 
minister it 

It seems to me, therefore, that the duty is payable in this case 
nnder the Succession Duty Act and not under the Legacy Duty 
Act, and that the Crown is entitled to judgment at the rate of 
5 per cent My Brother Bramwell concurs in this judgment. 

Bramwell, B. I am sorry that there should be a difference on 
the bench in this case, because I think it will be found that we all 
arrive at the same conclusion, only by different paths. The peti- 
tioner here prays that the assessment of the commissioners may be 
altered or varied so far as the same makes him liable to a duty of 
5 per cent Now, it strikes me that on the view which I know is 
taken by my Lord Chief Baron and my Brother Channell, the 
petitioner will be liable to a duty of 5 per cent, as upon an intes- 
tacy of the person under whom he took. However, I myself think 
that 6. 19 of 36 G^. 3, c. 52, is not applicable. It begins by saying, 
<^ Any sum of money or personal estate directed to be applied to 
the purchase of real estate shall be charged and pay duty as per- 
sonal estate." If the enactment stood there, it seems manifest that 
the same money so applied would pay dnty once for all, but it 
goes on and says, ^'unless it shall be so given as to be enjoyed by 
different persons in succession, and then each person entitled 
thereto in succession, shall pay duty for the same in the same 
manner as if the same had not been directed to be applied in the 
purchase of real estate." And then it proceeds, " Provided, never- 
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thele88, that in case before the same or some part thereof shall be 1869 
actually so applied, any person or persons shall become entitled to j^^ 
an estate of inheritance in possession in the real estate to be pur- I^^Lakcbt, 
chased therewith, or with so much thereof as shall not have been 
applied in the purchase of real estate, the same duty which ought 
to be paid by such person or persons, if absolutely entitled thereto 
as personal estate, by virtue of any bequest thereof as such, shall 
be charged." Therefore, it seems to me the scheme of the Act is 
this ; the money so left shall pay legacy duty, and if there are life 
interests in it short of an estate of inheritance, the legatees shall 
pay in respect of such interests, and when there comes to be an 
estate of inheritance then the duty shall be paid as if there had 
been no such life interests interposed. But it seems to me that 
duty on the estate of inheritance is to be paid once and once only, 
and is not to be paid toties quoties. Indeed, I think impossible it 
can be so, because, suppose money is left to be laid out to purchase 
an estate for the benefit of a stranger in blood of the testator, and 
that man dies before the money is laid out, his son would then 
take, but surely it cannot be intended that that son should pay 
duty as a stranger in blood of the testator. What, in truth, he 
ought to pay, would be under the will of his father if the father 
had left a will, or as next of kin of the father if the father had not 
left a will It seems to me, therefore, that s. 19 of 86 Greo. 3, 
c 52, or the latter part of it^ cannot be read as though the words 
toHea quoties were there ; in other words, it cannot be read to mean 
that so often as there is an estate of inheritance in the money, 
such money shall pay as upon a legacy left by the original testator. 
But I understand the Lord Chief Baron and my Brother Channell 
to be of opinion that at all events, the money, inasmuch as it re- 
mained in the condition of money de facto, must have paid on the 
death of the person entitled to the estate of inheritance, in some 
sense, a new duty. If that be so, then in this case the money 
would pay the duty as upon an intestacy, either of Susanna or an 
intestacy of one of her two brothers. But all those three died 
after the coming into force of 65 Geo. 3, c. 184, which regulates 
the present amount of legacy duty and duty on an intestate's estate, 
and under that statute will be found that 5 per cent, would be 
payable. If, therefore, this sum of money is subject to a legacy 
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1869 duty or to a duty as upon an intestacy, it is as upon the intestacy 
iHBB of Susanna or one of her brothers ; and then the rate of duty is 
Di Lancet. 5 p^^ ^^^j^^ Qj^ ^^le other hand, if it is subject to a succession duty, 
then it appears to me for the reasons given by my Brother Cleasby 
it is also subject to a duty of 5 per cent. Therefore, whether we 
treat this as a sum of money liable to a duty as a portion of an 
intestate's estate, under the Legacy Duty Acts, or whether we treat 
it as a sum of money, subject to the Succession Duty Act, 1853, we 
must in either case say that it is subject to a duty of 5 per cent., 
and that, therefore, the prayer of the petitioner must be refused. 

Ejellt, C.B. The first question raised in this case is whether 
the money to which the petitioner has become entitled upon the 
death of Susanna, the daughter of the testator, is liable under the 
Succession Duty Act at all. By the 30th section of that Act (16 
& 17 Vict, c 51), the interest of any successor in personal property, 
subject to any trust for investment thereof in the purchase of real 
property to which the successor would be absolutely entitled, is made 
chargeable with duty under that Act as personal property, but so far 
only as it is not chargeable with duty under the Legacy Duty Acts. 
We must» therefore, consider whether this money is liable to duty 
under the Legacy Duty Act, 36 Geo. 3, c 52. By the 1st section 
of this statute, the duty is imposed upon the clear residue of the 
personal estate when devolving on one person, where the title to 
such residue shall accrue by virtue of any testamentary disposition, 
or upon a partial or total intestacy. This money then devolving 
upon the petitioner, either by the testamentary disposition of the 
testator, or upon the intestacy of his daughter, would be liable to 
the duty unless it be exempt by reason of the direction to lay it out 
in land, and by the 19th section the duty attaches by express enact- 
ment upon money directed to be so applied. The question, there- 
fore, is whether this section imposes the duty upon the money to 
which the petitioner is entitled in the present case. Now the 
enactment is that ''any sum of money or personal estate directed 
to be applied in the purchase of real estate, shall be charged with 
and pay duty as personal estata" If it stopped here it is dear that 
it would charge all money to whose hands soever it might come, 
and under whatever circumstances directed to be so applied. But 
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it proceeds, ''unless the same shall be so given as to be enjoyed by I8e9 
different persons in succession, and then each person entitled xwbb 
thereto in succession shall pay duty for the same in the same ^■^'^<'«^- 
manner as if the same had not been directed to be applied in the 
purchase of real estate" (unless it shall have been actually 
invested). 

Now supposing this to apply to the bequest to the two sons only, 
as they alone take in succession under the limitations of the will, 
they would be liable under the 8th, I2th, and 13th sections to the 
duty Imposed in respect of a temporary and limited, and not an 
absolute interest in personal estate. If, however, the words be 
extended to the daughter and the petitioner as taking in succes- 
sion under the will in another sense, viz., by virtue of the provision 
in the will that the money is to be laid out in land, and so pass to 
the heir and not to the next of kin, it equally becomes liable to 
the duty upon personal estate under this Act. But if otherwise, 
and if the words apply only to the succession of the sons, we come 
next to the proviso that " in case before the money is actually laid 
out, any person or persons shall become entitled to an estate of 
inheritance in possession in the real estate to be purchased there- 
with, the same duty which ought to be paid by such person or 
persons if absolutely entitled thereto as personal estate by virtue 
of any bequest thereof shall be paid by such person or persons." I 
cannot ascribe any other meaning to these words than such as they 
naturally import, and that is that where money is given as here to 
be laid out in land, and any person or persons before it is actually 
so laid out, shall become entitled to an estate of inheritance in 
possession in the land to be purchased, he or they shall pay the 
same duty as ought to be paid by him or them, if absolutely enti- 
tled thereto as personal estate. The petitioner is strictly and 
literally within the words of this provision, for before the money is 
laid out in land, he has become entitled to an estate of inheritance 
in possession in the land to be purchased. Why then shall he not 
pay, in the express language of the Act, " the same duty which 
ought to be paid by such person if absolutely entitled thereto, as 
pei-sonal estate by virtue of any bequest thereof." It has been 
suggested that this proviso applies only to the first of several per- 
sons in succession becoming entitled to an estate of inheritance in 
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1869 the land ; but what is there to anthorize this limited construction ? 

In be The words are not '* the first person or persons becoming entitled," 
but '^ any person or persons becoming entitled to an estate of in- 
heritance/' The petitioner is clearly a person becoming entitled 
to an estate of inheritance in the lands to be purchased, and comes 
therefore within the very words of the proviso. And why should it 
be otherwise ? The legislature plainly intended to impose this duty 
upon all money directed to be laid out in land until it should actually 
be so laid out, and I am at a loss to imagine a reason why if, as has 
occurred in this case, two persons, of whom the petitioner is one, 
successively become entitled to an estate of inheritance in the land 
to be purchased, either of the two more than the other, should be 
exempted from the liability to this duty. 

I think, therefore, the fund in question is clearly liable to duty 
under 36 Geo. 3, c. 52, and that therefore the succession duty 
does not attach ; but I am by no means prepared to say that if 
this 19th section had been omitted altogether in the Act, the duty 
would not have been payable, by virtue of its general provisions, 
upon any money to be laid out in land, until actually so laid out. 
The doctrine that money to be laid out in land, is to be treated as 
land, though long established in courts of equity, is, in truth, a mere 
fiction, and no more ; and founded upon what Lord Thurlow, in 
Pulieney v. Earl of Darlington (1), called " the cant expression,'* that 
in equity " what is to be done, is considered as done." This fiction 
is, indeed, reasonable and just when applied to the succession of 
persons entitled under the limitations of a will or settlement, be- 
cause it is necessary, in order to give effect to the intentions of the 
testator or settlor, that the property should pass in the same line of 
succession as if it were land ; and therefore, in case of intestacy, to 
the heir and not to the next of kin. But here the necessity for the 
fiction ends. And why should it be extended where no such necessity 
or reason exists ? Why should the Crown be precluded from claiming 
in respect of any money whatever, while it is de facto money, duties 
imposed upon all personal estate by Act of Parliament, merely 
because its deceased owner may have directed it to be laid out in 
land ? When it is remembered that, as this very case shews, pro- 
perty clothed with this trust may pass, not only through a long 
(0 1 Bro. 0. C. 223, 237. 
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succession of persons entitled to limited interests, but from genera- 18W 
lion to generation, to a succession of heirs entitled to an absolute tnbb 
interest in the whole property, it cannot be supposed that the ^*l^^*^^' 
legislature intended to confer a power upon any one who might 
think fit to create such a trust, to exempt his personal estate from 
duties to which it is liable by law for an indefinite period of time. 
I am of opinion, therefore, that the principle or equitable fiction 
upon which courts of equity have so long held that money to be 
laid out in land is, for certain purposes, to be treated as laud, is 
inapplicable to the interpretation of the statutes imposing duties 
upon personal estate ; that these statutes must be read according to 
the plain and ordinary meaning of the language which the legisla- 
ture has used ; and consequently that this money not having been 
actually laid out in land, is liable to duty on personal estate under 
the Legacy Duty Acts. Virtually the equitable rule ceases to apply 
where any one becomes entitled to an absolute interest in money 
to be laid out in land, and has himself put an end to the trust 
by treating it as money, and requiring it to be paid over to him- 
self, or doing any other act testifying his election to treat it as 
personal estate. This was determined in Chichester v. Bicker^ 
siciff. (1) That decision was, indeed, questioned by Lord Talbot 
in Lechmere v. Leehmere (2), and by Sir Joseph Jekyll in Lechmere 
V. Earl of Carlisle (3), but confirmed by Lord Thurlow in Fulteney 
V. Earl of Darlington (4), and by the determination of the House 
of Lords in the same case (5) : see also Jarman on Wills, 3rd ed. 
vol. i. p. 566 ; and Williams on Executors, 6th ed. vol. i. p. 625. 
And Lord Eldon, in WJieldale v. Partridge (6), observes upon money 
impressed with the character of land : " To put an end to that im- 
pression, it must be shewn that the money was in the possession of 
a person who had himself the rights of both heirs and executors, or 
he must do some act to denote a change of his intention as to the 
devolution of the property upon either." 

The result of these decisions, supported as they are by the autho- 
rity of Lord Eldon, who entirely approved of Pulteney v. Earl of 

(1) 2 Vera. 295. (5) 7 Bro. P. 0. 530 (Tomliu's 

(2) Cases temp. Talbot, 80, 90. edition). 

(3) 3 P. Wms. at p. 221. (6) 8 Ves. at p. 235. 

(4) 1 Bro. C. 0. 223. 
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Darlinglon (1), is to shew that, in the words of Lord Thurlow, " where 
XirsK a sum of money is in the hands of one, without any use but for 
DeLahoby. hiingelf, it wiU be money." (2) Here the money at the death of 
the daughter, when the petitioner became entitled, and the duty 
attached, was in the hands of the trustees, and not of the petitioner. 
But I am of opinion that neither the letter nor the spirit of the 
Legacy Duty Acts admit of any distinction in the liability to duty 
between a legal and an equitable right to a sum of money, and that 
therefore the money in question was liable to duty under 36 Geo. 3, 
c. 52, and consequently exempt from duty under 16 & 17 Vict. 
C.51 

In this view of the case it may be unnecessary to express any 
opinion upon the question whether the testator or his daughter 
Susanna is to be deemed the predecessor of the petitioner under the 
Succession Duty Act. But as a Court of Appeal may hold that 
this case is governed, not by the Legacy Duty Acts, but by the 
Succession Duty Act, I must state my opinion to be, that inasmuch 
as the petitioner became entitled to this money, not by reason of any 
" disposition " in the will of the testator, but by a "devolution by 
law," that is, by the rule in equity which operated upon the trans- 
mission or devolution of the money as land, the daughter Susanna, 
and not the testator, must be deemed the predecessor of the peti- 
tioner from whom his interest was derived under 16 & 17 Vict. 
c. 51, s. 2. 

My Brother Channell requests me to state that he is of opinion 
that this case falls within the 19th section of 36 Geo. 3, c. 52 ; 
and on this ground concurs with me in thinking that the judgment 
of the Court should be that the succession duty does not attach. 

No question arises, or was raised at the bar, as to the rate or 
amount of legacy duty payable in respect of this money, supposing 
it liable to duty under the Legacy Duty Acts. On a question put 
by myself to one of the learned counsel during the argument of the 
case, an answer was given importing that the rate or the amount 
of duty to which the money was liable, if not liable to succession 
duty, was not in question, and would be easily settled on an assess- 
ment by the commissioners if the money be held liable only to duty 
under the Legacy Duty Acts. 

(1) 1 Bro. 0. C. 223. (2) 1 Bro. 0. 0. at p. 238. 
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The petitioner prays that '' the assessment of the said commis- ^^^ 
Bioners may be altered or varied, so far as the same makes your ^^ 
petitioner liable to the duty of 5 per cent." This means that the 
assessment of the petitioner, under the Succession Duty Act, at 
5 per cent, is to be altered or varied ; and it is this assessment 
which is thus appealed against, and which the Court being equally 
divided, and the junior judge having withdrawn, the majority of 
the Court adjudge shall be set aside, and the appeal allowed. (1) 

Judgment for the petiiianer. 

Attorneys for petitioner : Townsend^ Lee, & Houseman. 
Attorney for the Crown : The Solicitor of the Inland Bevenue. 
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AND Another. 

Several Fishery — Tidal River — Biver dtanging Course — Following Fishery — 
New Channel — Disturbance of Fishery, 

A several fishery in a tidal river, the waters of which have permanently receded 
from one channel, and flow in another, cannot bo followed from the old to the 
new channel. 

Declaration, for that the defendants broke and entered the 
several fishery of the plaintiffs in the river Eden, and fished in the 
said fishery for fish, and chased and disturbed the fish therein, and 
caught and converted to their own use divers quantities of the 
'plaintiffs' fish there then found and being. 

Pleas : 1. Not guilty. 

2. That the said several fishery was not, nor were the said fish, 
the plaintiffs*. 

3. Justification by defendants as servants of the freeholder of 
the soil on and over which the alleged fishery was. 

4. Justification by defendants as lessees of the freeholder. 

(1) Some discussion took place as to the assessment Eventually, however, 
the mode in which judgment ought to the course above indicated was taken, 
be entered, the Court being equally Cleasby, B., the junior Baron, with- 
divided, and it was suggested that drew, and judgment was given for the 
the Crown was entitled to maintain petitioner. 

Vol. IV. 2 F 3 
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1869 HeplicatioDS : 1. Joining issne on the defendants' pleas. 

Matob, &a 2. For a second replication to the third plea of the defendants, 
CABueLB ^^^^ *^® ^^^®^ Eden was a river in the county of Cumberland, in 

^ *• which the tides and waters of the sea flowed and reflowed, and 
Graham. 

that the plaintiff's had a prescriptive right to the several fishery 
therein, in the declaration mentioned. 

3. For a thiixl replication to the third plea, claim by the 
plaintiffs to the several fishery in the declaration mentioned under 
royal charter. 

4 & 5. Similar replications to the fourth plea. 

Eejoinder taking issue on the second and subsequent replications 
to the defendants' third and fourth pleas. 

The following particulars of the situation and limits of the 
fishery were delivered : — The several fishery claimed by the plain- 
tiffs extends over the whole of that part of the river Eden, in 
the parish of Beaumont, in the county of Cumberland, which is 
situate between the draught or pool in the said river called Back 
O'Garth and the draught or pool in the said river called Bank 
End Pool. 

The principal question raised by the facts of the case, which are 
fully detailed in the judgment of Kelly, C.B., was whether the 
several fishery of a subject of the Crown in a tidal river, the waters 
of which have permanently receded from a portion of its course, 
' * and flow into another course, is transferred from [the old to the 

new course. The defendants further contended that, under the 
circumstances, the plaintiffs had abandoned their rights, if any, 
or that, if not, they were barred by the Statute of Limitations, 
3 & 4 Wra. 4, c. 27, s. 3. 

At the trial before Lush, J., at the Cumberland spring assizes, 
1868, a verdict was entered for the defendants, with leave to move 
to enter a verdict for the plaintiffs; and a rule was obtained 
accordingly in Easter Term, 1868. 

May 24, 25, 26, 1869. Manidy, Q.a, T. Jones, Q.C, and B. G. 
WiUiamSy shewed cause. The owner of a several fishery in a tidal 
river flowing through a manor, does not acquire a new fishery by 
reason of the river altering its course. But that is what the plain- 
tiffs contend for in this case. They wish to fellow their fishery* 
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i.e., to make themselves possessors of a new several fishery in a 1869 

tidal river. Such a right, however, cannot be claimed since Mayob, &o. 

Magna Charta, unless granted by the Crown as being previously « ^' 

owner of the soil of the river and of the fishery. Nor is it reason* •• 

. ... Gj — 

able that the lord of the manor through which the river in its new 

course, passes, should be compelled to allow the claimant to the 
fishery to come into his estate to exercise an exclusive right to fish. 
Comyn's Dig. tit. Grant G. 12. Again, if the plaintiffs could ever 
have been entitled to the new fishery, they have lost their rights. 
Non-user on their part, taken together with user for more than 
sixty years by the defendants, indicates an intention to abandon : 
Crosdey v. LigMowler. (1) A several fishery is a corporeal heredi- 
tament : Comyn's Dig. tit Piscary ; The Fishery Case, Davy's Ee- 
ports, p. 55 ; Beff. v. Old Alresford (2) ; Duke of Somerset y. 
Foffwell (3) ; Hdford v. Bailey (4) ; Marshall v. Ulleswaier Steam 
Naviffotion Company (5), and therefore the plaintiffs are barred by 
the Statute of Limitations, 3 & 4 Wm. 4, c. 27, s. 3. Or, supposing 
that the several fishery is incoi'poreal, trespass will not lie. 

MeUish, Q.G, and Kemplay, in support of the rule. The fact of 
the river having changed its course does not deprive the plaintiff 
of their right. The test is whether the river remains tidal : Hale, 
De jure maris, part 1, c. 6, p. 34 ; 1 RoUe, Abr. 390, tit Chimin 
A. 2. A river is a highway^ and remains one, though its course 
be changed : Boscoe on Criminal Evidence, 6th ed. p. 535. Wher- 
ever the water goes, all pvklic rights follow : Hale, De jure maris, 
part 1, c. 4, p. 15. Why should not the same principle hold good 
of a private right ? The burden on the lord of the manor is less if 
the plaintiffs are entitled than if they are not. For the river in its 
new course being " navigable " or ** tidal " (two words which con- 
note each other : Murphy v. Ryan (6) ), the lord must suffer some 
inconvenience. The fishery certainly is not his, and if it is not the 
plaintiffs' it belongs to the public, who will, at all times be at 
liberty to fish : Attorney-Oeneral v. Lord Lonsdale (7) ; In re HuU 

(1) Law Rep. 3 Eq. 279 ; Law Rep. (4) 13 Q. B. 426. 
2 Ch. 478. (5) 3 B. & S. 732. 

(2) 1 T. R. 358. (6) 2 Ir. Rep. 0. L. 143. 

(3) 5 B. & C. 875. (7) Law Rep. 7 Eq. 377. 
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and SeJby Railway Company. (1) Then, if the plaintiflfs had the 
right, it has not been barred by the 3 & 4 Wm. 4, c. 27, s. 3, which 
only applies to corporeal hereditaments. But this hereditament is 
incorporeal according to the decision in the Duke of Somerset v. 
Foffwell (2) See also Herbert v. LaugUuyn (3); Waddy v. 
Newton, (4) 

[Bramwell, B., referred to Willes, J/s remarks, as to " free and 
several " fisheries in Malcolmson v. O'Vea. (5)] 

Although " free " is the proper term to describe a fishery in a 
river where the tide flows and reflows, it is sufficiently described as 
a " several fishery," which, as is said by Willes, J., means " an 
exclusive right to take fish in a particular place, either with or 
without the property in the soil.** But, although incorporeal, 
trespass will lie for a disturbance of it, inasmuch as it is an ex- 
clusive right to a particular profit. 

Lastly, the plaintiflfs have done nothing from which an abandon- 
ment can properly be inferred : Gale on Easements, 3rd ed. p. 48. 
They claim as the possessors of a royal franchise, and there is no 
evidence that they have ever surrendered it to the king, or that it 
has been dedicated to the public, or granted under seal to the de- 
fendants or any one else. 

Cur. adv. vuU. 



July 2. The following judgments were delivered : — 

Kelly, C.B. In this action the plaintiflfs claim a several fishery 
in a portion of the river Eden, called " the Goat," about half a 
mile in length and extending from a point marked upon the plan, 
which was laid before us, as Thombush Draught [Back o' Garth] 
to Bank End Pool. The river Eden is a tidal river, and the plain- 
tiflfs are entitled to two several fisheries, the one called the Free 
Boat and the other the King Garth, derived under grants and 
charters of Henry III. and Edward IL, confirming more ancient 
grants anterior to Magna Charta. The Free Boat fishery extends 
from the highest point to which the tide flows, to the point at 
which the King Garth fishery begins ; and the King Garth fishery 



(1) 5 M. & W. 327. 

(2) 5 B. & C. 875. 



(3) Cro.Car.492. 

(4) 8 Mod. 276. 



(5) 10 H. L. at p. 618. 
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from that point to the head or upper part of the Goat, and thence 1869 
formerly proceeded eastward in a semicircular course along what mayor, &o. 
was once a portion of the river Eden, and which has been called carukiji 
in argument the Loop, and fell into the old river near Bank End q ^' ^ 
Pool, at the lower end of the Goat. 

It was at one time contended, that the King Garth fishery con- 
tinued throughout the semicircular Loop to Bank End Pool ; but it 
was afterwards admitted, and is the fair result of the evidence, that 
it terminated at or near a point called Cargo Holme, and that the 
fishery from that point to Bank End Pool belonged to the Earl of 
Lonsdale or his predecessors in title, the corporation being entitled 
only to a third boat or draft. In this part of the river, before or 
about 1693, the waters of the Eden began to recede from the Loop 
and to pass up and down the Goat, which was at that time a ditch 
with very little water in it, and at parts entirely dry. The soil 
of the Goat, the lands on both sides of it, and the fishery, and 
the fishery throughout the whole course of the river from Bank 
End Pool to the sea have belonged to the Lowther family, now re- 
presented by the Earl of Lonsdale, under whom the defendants 
claim, from the earliest times to the preisent day. In 1693, 
when the fish began in any numbers to make their way up the 
Goat and so to desert the Loop and the King Garth fishery of 
the plaintiffs, a deed was made by which Sir John Lowther granted 
to the corporation liberty to fix posts and stakes, and to use boats 
and spread nets and other utensils for fishing, for the more easy 
and better management of the King Garth fishery. 

The defendants allege that this was with a view to the^erection 
of a weir or dam, and by that and other means to stop the passage 
of the fish up the Goat and turn them into the Loop and the 
fishery of the corporation. The plaintiffs insist that it is the effect 
of this deed to recognise their right to fish in the Goat. 

It is unnecessary to pronounce any opinion upon this point. The 
evidence shows that in fact the waters of the Eden at length, by slow 
degrees altogether receded from the Loop, and ]made themselves a 
passage through the Goat, leaving the whole of the Loop dry land, 
and converting the Goat into a permanent integral portion of the 
tidal river. Between 1693 and 1760, several leases were granted 
by the corporation of their fisheries of King Garth and Free 
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Boat, and in one of them of 1711, they covenanted for the quiet 
enjoyment of the fishing called King Garth and Goat, and other 
the premises. In 1723, 1744, and 1755, the Lowthers granted 
leases of all their fisheries in the Eden to the corporation. The 
last of these leases expired in 1758. In 1760, a bill in chancery 
was filed by the corporation against Sir James Lowther, to esta- 
blish their right, inter alia, to fish in the Goat. Evidence was 
taken upon depositions, the result of which was certainly far from 
supporting the claim of the corporation ; but it is really imma- 
terialVhether this was so or not ; for inasmuch as the right of a 
fishery in the corporation could only be derived from a grant or 
grants anterior to Magna Charta, and the Goat was mostly dry 
ground until the 17th century, it is clear that the claim of the 
corporation depends upon whether in point of law the fishery to 
which they were entitled in the Loop when it formed a part of the 
tidal river, was transferred to the Goat, and became their several 
fishery therein, when the waters had receded from the Loop, and 
flowed into and through the Goat, making it a portion of the river. 
The fishery suit seems to have terminated in a compromise, for no 
decree is to be found, and three years later, in 1763, and from that 
time till 1781, a number of leases appear to have been granted by 
the corporation to their tenants, not only of the Free Boat and 
King Garth fisheries, but of all the fisheries of the Lowther family 
within the river Eden. The last of these leases expired in 1784. 
The corporation must therefore have taken leases from the 
Lowthers of their fisheries in the Eden between 1760 and 1781, 
though none such appear upon the case. From 1784 to 1794 the 
Free Boat fishery appears to have been leased by the corporation 
to one Askham, or retained in their own lands ; and from 1794 to 
1842, was leased to the late Earl of Lonsdale at 32Z. a year. The 
King Garth fishery and the Goat are no more mentioned, after 
1784, except that we find that on the 12th of October, 1805, Lord 
Lowther appears to have purchased of the corporation their boats 
and nets at King Garth, and that they on that day, paid to him 
1051 for twenty-one years' rent of the Goat fishery, at 51. per 
annum. From 1842 to 1866, the year before this action was 
brought, one Kalph held the Free Boat fishery under the corpora- 
tion and the Goat fishery under Lord Lonsdale. 
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Sach are the leading facts of the case; and upon these the 1869 
question arises, whether upon the change in the course of the matob, &o. 
river from the Loop to the Goat as above described, the corporation CA^Mjeue 
became entitled to the several fishery in the Goat to which 
they had been before entitled in the Loop or ancient course of 
the river. 

The defendants deny their right to any fisheiy at all in the Goat, 
and insist that upon the receding of the waters from the Loop, the 
several fishery came to an end at the point at which the Loop 
began. And we are called upon to decide the question which now 
arises for the first time, — ^Is the several fishery of a subject in a tidal 
river, the waters of which permanently recede from a portion of its 
course and flow into and through another course, where the soil 
and the land on both sides of the new channel thus formed belong 
to another subject transferred from the old to the new channel, 
and so a several fishery created in and throughout such new chan- 
nel, or in some, and if in any, in what part of it ? No authority 
has been cited at the bar nor is any to be found in the books to 
the effect that, under such circumstances, a several fishery is 
extended into or created in the new channel* thus formed in the 
tidal river. 

It is said in Kolle's Abridgment, and appears to have been re* 
marked by Thorp, J., in a case in the Year Books, 23 Edw. 3, c. 93, 
that wherever the tide flows and reflows it may be called an arm 
of the sea, and if the water be a highway and changes its course 
from one soil to another, still it becomes a highway there where 
the water flows, as it was before in its ancient course, so that the 
lord of the soil cannot disturb the waters in this new course. But 
this proposition, if true, as regards the use by the public of the 
tidal waters as a highway, or the exercise of any other public right, 
fails to shew that a private right to a several fishery arises within 
the new course of the tidal waters. In the case of Murphy v. 
Ryan (1), O'Hagan, J., in delivering the judgment of the Court, 
says, " But whilst the right of fishing in fresh water rivers in which 
the soil belongs to the riparian owners is thus exclusive, the right 
of fishing in the sea, its arms and estuaries, and in its tidal waters, 
wherever it ebbs and flows, is held by the common law to be publici 
(1) 2 Jr. Rep. C. T.. 143, at p. 149. 
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juris, and so to belong to all the subjects of the Crown, the soil of 
the sea, and its arms and estuariea and tidal waters being vested in 
the sovereign as a trustee for the public. The exclusive right of 
fishing in the one case, and the public right of fishing in the other, 
depend upon the existence of a proprietorship in the soil of the 
private river by the private owner, and by the sovereign in a public 
river respectively." And this is the true principle of the law 
touching a several fishery in a tidal river. I^ therefore, the right 
of the Crown to grant a several fishery in a tidal river to a subject 
is derived from the ownership of the soil, which is in the Crown by 
the common law, a several fishery cannot be acquired even in a 
tidal river if the soil belong not to the Crown but to a subject. 
And all the authorities, ancient and modem, are uniform to the 
efiect that if, by the irruption of the waters of a tidal river, a new 
channel is formed in the land of a subject, although the rights of 
the Crown and of the public may come into existence and be exer- 
cised in what has thus become a portion of a tidal river or of an 
arm of the sea, the right to the soil remains in the owner, bo 
that if at any time thereafter the waters shall recede and the river 
again change its course, leaving the new channel dry, the soil 
becomes again the exclusive property of the owner, free from 
all rights whatsoever in the Crown or in the public. (See Hale, 
De Jure Maris, pars prima Hargraves Tracts, pp. 5, 6, 11, 13, 
16, 37.) 

If, then, the title of the corporation to the fishery is derived 
from a grant by the Crown, and the title of the Crown to grant 
from the ownership of the soil, how can the corporation claim a 
right to the fishery in the Goat, where the soil does not and never 
did belong to the Crown ? 

Other difficulties present themselves in the way of this claim. 
Throughout what portion of the Goat can the King Garth several 
fishery be extended ? Not to the whole of it, for the fishing of the 
corporation did not extend throughout the whole of the Loop, nor 
to the same length of space as it occupied in the lioop, for the Goat 
and the Loop are not of equal lengths, the Goat being much shorter 
than the Loop. Besides, the grant to the corporation must have 
been of some definite portion of the river, inasmuch as the King 
Garth fishery began where the Free Boat fishery ended, and ended 
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where the Lowther fishery began. How then can a several fishery 1869 
in the Eden, from the lower end of the Free Boat fishery to a point matob, &c. 
near Cargo Holme in the Loop, be converted into a fishery from its Qj^^^gu^ 
upper terminus to some undefined point on the Goat ? •• 

If, then, the claim of the corporation cannot be maintained upon 
the ground that the fishery was transferred from the Loop to the 
Goat, it is clear that it cannot be maintained at all. The Goat has 
now become a portion of a tidal river or arm of the sea, and a 
several fishery there cannot exist in a subject, but by a grant from 
the Crown anterior to Magna Charta. And until some period of 
time, between 1693 and 1760, the Goat was dry land where no 
fishery could have existed. It was argued for the plaintiffs that 
the grant by Sir John Lowther, in 1693, conferred or recognized a 
right to fish in the Goat, and that the corporation have exercised 
the right at various periods between 1693 and 1805, but the Goat 
having become a portion of a tidal river, no grant by a subject and 
no length of user by a corporation since 1693, even if the grant of 
1693 could be thus construed and any evidence existed of such 
user, could confer a right to a several fishery therein. The claim 
of the corporation therefore altogether fails. 

In the view thus taken of the principal points in the case, it 
becomes unnecessary to consider whether the right to this several 
fishery, if it ever existed, has been lost or extinguished by non-nser 
or otherwise. I may, however, observe, that supposing the Acts of 
Parliament, which, in effect may be called statutes of limitation 
touching claims to property corporeal and incorporeal, to be in- 
applicable to the case before us, it is yet difficult to sustain a claim 
to a several fishery in a tidal river after a non-user for nearly a 
century, and where, supposing no several fishery to exist, the public 
may claim a right to fish by reason of the waters having become a 
portion of an arm of the sea. 

It appears upon the evidence that from 1784 to 1805, the cor- 
poration paid a rent of 51. a year to the Lowthers for the Goat 
fishery. It is said that this was a payment made under the grant 
of 1693, and it may be so ; but yet the payment, whether made 
under or with reference to that grant or not, being admitted by the 
corporation to have been made for the Goat fishery, is wholly in- 
consistent with a right in them to a several fishery in the Goat; 

Vol. IV. 2 G 3 
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while, on the other hand, one Ralph has enjoyed a fishery there 
lor upwards of thirty years last past under the Earls of Lonsdale. 

If it be possible, therefore, by non-user, to dedicate a fishery in 
a tidal river to the public, the facts of this case afford some evidence 
of such a dedication between the years 1780 and the present time- 

Upon these grounds I am of opinion that the claim of the cor- 
poration is not sustained ; that the verdict for the defendants most 
stand ; and that the rule must be discharged. 

Bramwell, B. I am of the same opinion ; but I desire to add 
a few observations, as the point argued before us was one of novelty. 

In this case the question is not whether the defendants have 
any, and what right, but whether the plaintiffs have a several 
fishery. The burthen of proof is on them. They must prove title 
to a several fishery which existed before Magna Charta. They say 
they do so by shewing a several fishery in a part of the Loop, and 
that the Goat is a new tidal channel in place of the Loop ; and 
80 they say they have a several fishery in a part of the Goat. It is 
for them to shew affirmatively why this does follow as a conse- 
qnence on the change in the course of the river, not for the 
defendants to shew why it does not. It is difficult to prove and to 
argue a negative, and I might content myself with saying, that I 
see no reason why the alleged consequences should follow. But 
the argument for the plaintiffs I understand to be this : — that the 
plaintiffs had a fishery in the Eden from a certain point " down the 
river," and that from that point, *'down the river" now leads along 
the Goat, therefore the plaintiffs' fishery is there ; the fishery was 
formerly along the then public highway of the Eden, therefore it 
is now along the new public highway of the Eden. I repeat, 
I think it would be enough to say as to this argument, that though 
the premises are true, the consequence does not follow. The 
plaintiffs had a several fishery which, no doubt, must have been 
granted or acquired by metes or bounds; the locus in quo is 
not within those metes and bounds. The plaintiffs had a several 
fishery over the soil and freehold of the Crown. This is not the 
soil and freehold of the Crown. It may be subject to the public 
right of navigation as a highway, but how has it become subject to 
this right of the plaintiffs? When did it so become? As the 
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change of the river's course was gradual, there must have been a 

time when the river ran in both channels and fish were found in matob. &o. 

both. Had the plaintiflFs at that time a several fishery in both CA^msLE 

channels ? Suppose the owners of the soil of the Goat, on the «• 

formation of a channel and before evidence of dedication to the 

public, had thought fit, as they might have done, to stop the inlet 

of the waters, could they not have done so, notwithstanding there 

were fish in the Goat ? I should think they could. But if so, they 

could destroy the plaintiffs' fishery ; so that it would be a several 

fishery in the plaintiflFs, with a right to another to destroy it. 

Again, suppose the plaintiffs cleansed out the old Eden, would 

they not have a several fishery there ? and can they have a right 

in both waters under a grant, within the metes and bounds of 

which both waters certainly would not be ? Further, I think the 

right to grant a several fishery arises from the ownership of the 

soil. But the Crown is not, nor is shewn ever to have been, the 

owner of the soil of the Goat. 

This question in this case arises for the first time, and I think 
that the plaintiflFs do not give us suflScient reasons for answering it 
in their favour. Eeference was made to Bolle's Abridgment, tit. 
Chimin, and to a case in the Year Books, 23 Edw. 3, c. 93, where 
Thorp, J., says, that wherever the tide flows and reflows it may be 
called an arm of the sea, and if the water be a highway, and changes 
course from one soil to another, still it becomes a highway there 
where the water flows, as it was before in its ancient course, so 
that the lord of the soil cannot disturb the waters in their new 
course. This may be true as regards the public right of naviga- 
tion, or any other public right, but does not establish the right to 
a several fishery in the new course of the river. 

But there is a further consideration, which I think fatal to the 
plaintiffs. If they have a several fishery in the Goat, its extent 
must be capable of ascertainment — not for the purposes of this 
action, as the defendants have fished the whole length of the Goat, 
but in point of law it must be a fishery from some one definite 
point to some other definite point. There must be some rule by 
which it can be ascertained ; but in fact there is no such rule here. 
It is not the whole length of the Goat ; nor do I think a rule of 
three sum would ascertain the matter, viz. : as the length of the 
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1869 Loop was to the length of the Goat, so is the length of the old 

Matob, &a fishery to that of the new. Nor can I see that this sohition, or one 

Cabuslb reaching by a line drawn from the terminus of the fishery in the 

f. Loop to the Goat, would be just or reasonable to the owners of the 

fishery below that of the plaintiflFs. It seems to me, therefore, that 

even if the plaintiflFs, had they been owners of the fishery the 

whole length of the Loop, could (as I think they could not) have 

made title to the Goat, that not being such owners the whole 

length of the Loop, they cannot. Tlie measure of their right 

is lost. 

I have said nothing about the fact that the plaintiffs themselves 
caused this desertion of the old and formation of the new channel ; 
but it certainly does seem a strong thing to say that by their own 
act they have acquired this right over another soil, I think this 
consideration fatal to them, even supposing that they would have 
been right if the new channel was the work of nature. I think, 
therefore, the defendants entitled to judgment. 

As to the second point, it is unnecessary to decide it with the 

opinion I have ; but I may say that, as at present advised, I could 

not decide it in favour of the defendants, for it seems to me no 

statute of limitations applies; and I can see no suflScient evidence 

of an abandonment to the public of this right, if it ever existed. 

My Brother Channell concurs that our judgment should be for the 

defendants. 

Bule discharged. 

Attorneys for plaintiffs : Ghray, Johnston, dk Mounsey, 
Attorneys for defendants: James, Curtis, <& James. 



July 2. 
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DAVIS V, HAYCOCK. 

SdU of Shares — Usage of Stock Exchange — Principal and Agent — Belation of 
Primary Seller and Ultimate Buyer, 

The defendant purchased, through his brokers on the Stock Exchange, for the 
iSth of May, 50 shares in Overend, Gumey, & Co., Limited ; and on the name- 
•day (the 14th) his brokers issued a ticket for the shares in his name to the selUng 
jobber. On the IGth the same jobber bought of the plaintiff, through the plain- 
tiff's broker on the Stock Exchange, thirty shares in the same company ; and 
having, in conformity with the usage of the Stock Exchange, divided the defend- 
ant's ticket, he handed to the plaintiff's broker, in part performance of his contract, 
a ticket containing the defendants name as purchaser of ten shares. The plain- 
tiff's broker having (according to usage) paid to the jobber the sum stated on the 
ticket, being the price at which the defendant had bought, delivered to the defend- 
ant's brokers a transfer to the defendant at that price, duly executed by the plaintiff, 
together with the share certificates. The defendant's brokers thereupon repaid to 
the plaintiff^s broker the purchase-money, which was at their urgent request re- 
paid to them by the defendant, who also received from them and retained the 
transfer and sharc certificates, but did not otherwise adopt the contract. 

The defendant's purchase of shares was made before the 10th of May, at a sub- 
stantial price ; on that day the company stopped payment^ and the plaintifi^s 
shares were sold on the 16th at a discount exceeding the nominal value, that is, 
the amount paid up on the shares. Up to the 10th a transfer of the shares might 
have been registered without diflBculty, but after that day the directors refused to 
register transfers. 

Two calls having been made on the ten shares, which the plaintiff as registered 
holder had been compelled to pay, he brought an action against the defendant to 
recover the amount, alleging a contract by the defendant to purchase the shares of 
the plaintiff and to indemnify the plaintiff against calls : — 

Beldy by Kelly, C.B., and Pigott, B., that the defendant had contracted as alleged, 
and that he was therefore liable to repay to the plaintiff the calls so paid by him, 
and that the declaration was rightly framed. 

ffeld, also, that the stoppage of payment on the 10th of May made no differ- 
ence. 

By Channell and Cleasby, BB., that no such contract existed as alleged, and 
therefore (without deciding that the plaintiff had no remedy at law against the 
defendant) that the plaintiff could not recover upon the declaration as framed. 

Special case : Declaration, that, in consideration that the plain- 
tiff wonld sell to the defendant certain shares belonging to the 
plaintiff in Overend, Gumey, & Co., Limited, and would execute and 
deliver to the defendant a transfer of the said shares, the defendant 
agreed to buy, accept, and pay for the same, and to execute the 
J;ransfer thereof, and to indemnify the plaintiff from all sub<^oqnont 

Vol. IV. 2 H 3 
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1869 payments and liabilities in respect of the said shares, or in respect 
J5IvK ^^ ^^7 ^^^ which might thereafter be made upon or in respect 
•• thereof; that the plaintiff did sell the said shares to the defendant^, 
and did execute and deliver the transfer thereof to the defend- 
ant pursuant to the agreement ; and that although the defendant 
accepted and received payment for the same pursuant to the 
agreement, and although the plaintiff had performed and been 
ready and willing to perform all things on his part to be performed 
in pursuance of the agreement, and although all things had hap- 
pened and times elapsed to entitle the plaintiff to performance of 
the defendant's agreement, and although, after the sale of the 
shares and the making of the agreement, and before the com- 
mencement of the suit, the plaintiff as registered owner of the 
shares became liable to divers calls duly made upon and in respect 
of the said shares after the sale and agreement, and was obliged to 
pay the same, of all which the defendant had reasonable notice, 
and was requested to indemnify the plaintiff from the said pay- 
ments and liabilities ; yet the defendant did not nor would execute 
the transfer, nor indemnify the plaintiff, although a reasonable 
time had elapsed. The declaration also contained counts for 
money paid, and on accounts stated. 

Fleas : 1. To the first count, denial of the promise. 

8. To the same, on equitable grounds, that the sale was made 
subject to the articles of association of the company ; whereby it 
was provided that no transfer of shares should be entered on the 
books of the company until it should have been executed by the 
transferor and transferee and entered on the register of members^ 
the transferor in the meantime to be deemed the holder of the 
shares, and that the directors may refuse to register until the transh 
feree is approved by the board of directors ; that before the plain- 
tiff executed the transfer the company stopped payment, that 
afterwaids a resolution to wind up was duly passed by the com- 
pany, and an order made by the Court of Chancery that the wind- 
ing up should be under the supervision of the Court ; that after 
the stoppage of payment the board of directors refused to register 
any transfer, and that the defendant could not be entered on the 
register in respect of the shares ; and that therefore the defendant 
refused to accept or execute the transfer, and by reason of the 
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premises the transfer was at the time of its execution, and still is, 1868 
wholly useless and void, and the plaintiff never did execute and dayib 
deliver to the defendant any valid or available transfer. Hatoock. 

9. To the residue of the declaration, never indebted. Issue. 

The defendant, on the 14th of April, 1866, bought through his 
broker, of Gibson, a jobber, fifty shares in Overend, Gurney, & Co., 
Limited, at | discount ; the shares were bought for the 27th of 
April, but were afterwards carried over to the next account day, 
the 15th of May, at | instead of | discount, Gibson paying back- 
wardation. 

On the 16th of May the plaintiff through his broker sold to 
Gibson for immediate delivery thirty shares in the same company 
at 161. discount, 152. being already paid up on each share. 

On the 10th of May the company stopped payment, and on the 
11th a winding-up petition was presented, on which a decree was 
ultimately made. 

On or about the 14th of May the defendant's brokers, as pur- 
chasing brokers, issued to Gibson as seller a ticket for the fifty 
shares at | discount Gibson issued a ticket for ten out of the 
fifty shares to Messrs. Ackroyd, jobbers, of whom he had purchased 
shares ; and on the 16th or 17th of May he huided to the plaintiff's 
broker the same ticket with the indorsements of Messrs. Ackroyd 
and other brokers or jobbers through whose hands it had passed in 
settlement of various share transactions, and through whom it had 
returned to Gibson. 

In conformity with the rules of the Stock Exchange (1), the 
plaintiff's broker as selling broker paid to Gibson the sum of 
142/. lOs., the price mentioned on the ticket. This sum was after- 
wards repaid to him by the defendant's brokers on their receipt of 
the transfer and certificates ; and at their urgent request, the de- 
fendant repaid to them the same sum, and also the difference (2) 
between that price and the price at which the shares were origin- 
ally purchased by him of Gibson on the 14th of April. 

(1) For the usage of the Stock Ex- action being carried over, the difference 
change, see MaxM v. Paine^ ante, at between the price at which the shares 
pp. 205 — 207. were originally bought and the price at 

(2) This payment was made in pur- which they are carried over becomes a 
suance of the custom of the Stock debt immediately due from the buyer 
Excliange, by which, on a share tcans- to the seller (or vice vers^). 

2 H 2 3 
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1889 The transfer, which stated the defendant as purchaser and the 

Datib price of the shares as 1421. 10«., was duly executed by the plaintiff, 

Hatoocx ^°^ ^^® transfer and share certificates were delivered by the plain* 

tiff's broker to the brokers of the defendant^ and by them to the 

defendant, and were never returned by him. 

Before the stoppage of the company the name of the defendant 
might have been registered as holder of the ten shares without 
difficulty ; but after that date the directors refused to register any 
transfer. 

Two caUs of 1021 each had been made since the stoppage, which 
the plaintiff, whose name still remained on the register, had been 
compelled to pay, and the present action was brought to recover 
the amount of these payments. 

Jan. 20. Sir 0. Honyma/n, Q.C. {Day with him), for the defend- 
ant. (1) No contract ever existed between the plaintiff and defendant. 
The plaintiff originally sold to Gibson, and contracted with him alone ; 
the defendant also bought of Gibson and contracted only with him ; 
and nothing has been done by which these two distinct and inde- 
pendent contracts have been consolidated into a new single contract 
between the plaintiff and defendant. If by subsequent agreen^ent 
the plaintiff and defendant had agreed with Gibson that the plaintiff 
should be the only seller and the defendant the only buyer, and that 
Gibson should be discharged from both his contracts, that state of 
things would have existed which the plaintiff alleges and on which 
he must rely. And such a state of things did arise in those cases 
which seem most favourable to the plaintiff's contention, where the 
parties by words or a^ts accepted one another as the contracting 
parties. But nothing has been done here from which such a 
mutual acceptance can be inferred ; the defendant has never exe- 
cuted the transfer, and has repudiated his liability to the plaintiff. 
The case is clearly distinguishable from Grmell v. Bristowe (2) and 
Coles V. Bristowe (3) ; for the only question raised in those cases 
was, whether the jobber had performed his contract with the 
seller ; it was held that he had performed it by giving to the seller 

(1) The case being called on unex- (2) Law Rep. 4 C. P. 36. 
pectedly, no argument was addressed to (3J Law Rep. 4 Ch. App. 3. 
the Court by the oounsel for the plaintiff. 



Hayoook. 
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on the proper day the name of some one not open to objection, and 18G9 
not objected to, who was willing to take the shares from him. Simi- ~ ^^ 
larly the jobber's contract with the purchaser would apparently be 
performed if he gave to the purchaser the name of some one who 
was willing to sell to him. And if two persons willing to buy and 
sell respectively were really thus brought together, no doubt there 
would be a contract Here, however, though the plaintiff was 
willing to sell to the defendant, the defendant was not willing to 
buy of the plaintiff. It would seem, therefore, that although 
Gibson, who was both the buying and the selling jobber, has per- 
formed his contract with the defendant, he has not performed his 
contract with the plaintiff. The buyer may at any time before 
acceptance refuse to enter into a contract with the person who is 
proposed to him. If he will not accept the willing and unobjec- 
tionable seller who has been found for him, he has no cause of 
complaint against the jobber, who has performed his contract And 
although, trusting to his acceptance of the substituted seller, 
the jobber may not be in a position himself to deliver the shares 
on the day named, and may for that reason be unable to recover 
on the defendant's original contract to accept the shares from him- 
self ; yet he may attain the same result by an action against the 
defendant* for breach of his implied contract to accept any willing 
and unobjectionable seller who may be found for him by the day 
named. But all this does not make the buyer a contracting party 
with the seller so found. The plaintiff on the other hand (the 
seller) may complain that the jobber has not given him the name 
of a willing purchaser, and may compel the jobber to take to the 
shares himself; and if, as in the present case, there is no one 
intermediate between the jobber and the ultimate purchaser, the 
jobber is not injured, for he already has his compensation (the 
character and quantity of shares bought and sold being the same) 
in the action to which he is entitled against his purchaser for not 
accepting the willing seller ; if, on the other hand, there is one or 
more intermediate jobbers, the same result is ultimately reached by 
following out the series of transactions. This however shows, not 
that a contract has ever been made between the willing seller and 
the unwilling purchaser, but only that in the result, and by a cir- 
cuity, the same effect is produced as if there had been a contract. 
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1869 [Glbasbt, B., referred to Eodffkinsan y. Kelly (1) ; Hawkina y. 

D^^ Maliby. (2)] 

*- Those cases onlj establish that to avoid that circmtj a Court 

of Equity will adjust the matter directly between the ultimate 

buyer and seller ; and the decisions go no farther than this, though 

some expressions used seem to sanction the idea of a contract. 

But, secondly, the plaintifTscaseis open to the furtlier difficulty 
that the defendant does not get either what he contracted for, or 
what the plaintiff sold« He bought shares in a going company, 
and the plaintiff sold shares in a company that was being wound 
up. The contract made with the defendant cannot now be ful- 
filled : Bermingham y. Sheridan. (3) 

[Oleasby, B., referred to Rudge v. Bowman. (4)] 

There, the winding up had commenced at the time ot the bargain 
being made on both sides. The present case rather resembles that 
of a purchaser of a thing for a future day, before the arrival of 
which the thing is wholly changed in character. The seller may 
be liable to damages for not performing his contract to deliver, 
{hough its performance may have become impossible; but the pur- 
chaser cannot be compelled to take something different from what 
he bought. Although Budge v. Botoman (4) shews that a contract 
for the sale of shares in a company then being wound up may be 
good, the transfer and registration being still possible, it does not 
shew that the change in all the incidents of a transfer of shares, 
which is produced by winding up, does not make such a transfer a 
different thing from a transfer of shares in a going company. 

Thirdly, assuming any power to exist in the jobber to make the 
defendant party to a contract with a third person, that power 
must be exercised before the account day. The engagement of 
the purchaser cannot at the utmost be put higher than this, that, 
with respect to the shares bought by him of the jobber, he makes 
the jobber his agent to contract on his behalf for the purchase of 
an equal number of shares from any third person who may on or 
before the name-day agree to sell, and whose name the jobber 
may give to his broker on that day, and that in the event of such 
a name being given the jobber shall be discharged from his original 

(1) Law Rep. 6 Eq. 496. (3) 33 Beav. 660 ; 33 L. J. (Ch.) 571. 

(2) Law Bep. 6 Eq. 505. (4) Law Rep. 3 Q. B. 689. 
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<SQntract to selL If no such name is given on that day, the jobber 1809 
remains liable, the period within which his authority was to be dIyw 
exercised having expired. When the account day arrives, the hatoooe. 
transaction is to be at once completed, and to be completed upon 
the basis settled by the interchange of names on the previous day. 
The account day is, therefore, too late to make the new contract. 
But in the present case, not only was no name given, but the plain- 
tiff had not even contracted to sell till after the account day itself 
was passed. The effect is the same if the broker only is looked 
upon as the agent (which is more reasonable), and his authority 
treated as an authority to accept another seller in place of the 
jobber; the authority must still be exercised not later than the 
name-day ; if it may be exercised two days afterwards, there is no 
Teason why it may not be exercised after two months. 

Owr. adv. mU. 

On a later day the Court asked MeUuih, Q.{7., for the plaintiff, 
whether he would amend his declaration ; but he declined to do 
ao and the case stood over for judgment 

July 2. The Court (Kelly, C.B., Channell, Pigott, and Cleaaby, 
BB.) differing in opinion, the following judgments were delivered : — 

Cleasby, B. I have to deliver the judgment of my Brother 
Channell and myself. 

This is not a case stated by consent without pleadings, but a 
cause which went down to trial in the usual way, and a verdict 
was found for the plaintiff, subject to a special case, with power to 
amend the pleadings. 

The case was argued last Term, and after the argument the 
counsel for the plaintiff had the option given him of amending the 
•declaration. But he declined to make any amendment, and there- 
fore the question arises whether, as the contract alleged in the 
declaration is traversed, the facts stated in the case establish the 
contract 

The declaration alleges an agreement between the plaintiff and 
the defendant, that in consideration the plaintiff would sell to the 
defendant certain shares in a company styled Overend, Gumey, 
.& Co., Limited, and would execute and deliver to the defendant a 
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1869 transfer of the said shares, the defendant would buy and accept 
Datis *^^ P^y ^^^ *^® ^^^ shares, and execute a transfer thereof, and 
V' indemnify and save harmless the plaintiff from all subsequent 
liabilities and payments. This is the proper mode of alleging in 
pleading the ordinary contract for the sale of shares in a joint* 
stock company in which the shares are not fiilly paid up, it being 
undoubtedly the duty of the buyer to cause the transfer to be 
registered and so to cause the name of the plaintiff to be taken off 
the ];egister of shareholders, and his liability in respect thereof to 
cease. 

It appears to us (upon the facts stated in the ease) that there 
never was any contract of this description between the plaintiff and 
the defendant. 

On the 14th of April, 1866, the defendant bought of Gibson 
fifty shares at i discount, 15Z. having been paid. This contract was 
subject to the laws of the Stock Exchange, and was to be com- 
pleted on the 27th of April, but was afterwards carried over to the 
next account, the 15th of May, the defendant receiving Is. 8d. per 
share for agreeing to its being so carried over. 

The ten shares forming the subject of the present action are 
part of those fifty shares bought of Gibson ; for on the 16th of 
May (Overend, Gumey, & Co. having stopped payment on the 
10th of May), Gibson bought of the plaintiff thirty shares at 161. 
discount for immediate delivery, and on the same day appropriated 
ten of them to the performance pro tanto of his contract with the- 
defendant in the manner stated in the case; and (subject to a 
remark which will be made hereafter, founded upon the sale by the 
plaintiff being after the 15th of May, which was the day for the 
performance of the defendant's contract) undoubtedly the contract 
of Gibson to sell and transfer to the defendant fifty shares, would, 
according to the regulations of the Stock Exchange, be properly 
performed, so far as ten shares are concerned, by the transfer from 
the plaintiff to the defendant of those ten shares. 

But the real question is, not how the contract might be per* 
formed, but what the contract was ; and we are of opinion that 
there was only one contract of sale to which the defendant was a 
party, viz., that of the 14th of April, which was a contract between 
Gibson and the defendant, and that all that took place afterwards 
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had reference only to the mode of carrying that contract into eflTect 

in conformity with the Stock Exchange regulations. Davb 

It is the essence of a contract that there Should be a concur- hatcock. 
rence of intention between the parties as to the terms. It is an 
agreement, because they agree upon the terms, upon the subject 
matter, the consideration and the promise. But there never was 
any concurrence or agreement between the plaintiff and the de- 
fendant in this case. The defendant agreed with Gibson to buy 
at I discount, that is, to pay 14|;. a share; the plaintiff agreed to 
sell to Gibson at 16 discount, that is to say, the plaintiff (seller), 
was not to receive anything, but to pay the buyer 11. a share. 
The case is not improved by the transfer containing an untrue 
statement of the consideration received by the plaintiff, so as to 
give the appearance of a contract between them which never 
existed in fact ; the plaintiff never received 142/. lOn. (the consi- 
deration for the transfer by him as stated in the transfer), but on 
the other hand paid lOZ. to get rid of them. This fact shews that 
the transfer, which is only a contrivance and Mse in itself, cannot 
be relied on as a real foundation of liability. 

It is also to be remarked that the contract entered into by the 
defendant with Gibson was to be completed on the 15th of May, 
and his name was in fact passed on the 14th of May. The de- 
fendant never entered into any other contract. But the plaintiff 
never could perform this contract, for he was not a seller to 
Gibson till after the 15th, viz., the 16th of May. This is an 
additional difficulty in the way of there being any contract of sale 
between the plaintiff and the defendant, for the defendant cer- 
tainly only entered into one contract of that nature. The only 
conclusion at which we can arrive is, that the contract between 
the plaintiff and the defendant alleged in the declaration is not 
proved. 

We are aware that this is at variance with the views of the 
Master of the Rolls respecting contracts of this nature, expressed 
by him in the case of Hodffhinson v. Kelly. (1) In that case his 
Lordship is reported to have said (2), speaking of persons con- 
tracting for the sale and purchase of shares on the Stock Ex- 
change : — '' They enter into a contract not with a specified person, 
(1) Law Rep. 6 Eq. 496. (2) Law Rep. 6 Eq. at p. 503. 
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1869 but with a person whose name is to be disclosed afterwards when 
Datib ^he transaction is complete. It is not» as has been supposed, that 
Hatoocx. ^^® seller of shares constitutes an agent to find out and enter into 
a contract with some particular buyer, or, on the other hand, that 
the buyer does the same as to the seller, but both parties agree to 
be bound by the usage of the Stock Exchange, which binds both 
parties from the beginning, but leaves each of the parties to the 
eventual contract ignorant of the other till the day arrives and 
the instrument of transfer is executed*" 

This may correctly represent the effect of the contract in a 
Court of Equity, where contracts and choses in action are in 
many cases assignable, and the assignee may in such cases assign 
a right to enforce them, and also be bound by them. But with 
the utmost respect for all that falls from a judge of such expe- 
rience and eminence, we cannot agree to that view as to the legal 
effect of the contract entered into. We think that the parties to 
the contract are fixed from the time when the contract is first 
entered into. It is the general rule applicable to every contract, 
that there should be at the same time a party bound by it and a 
subject in respect of which he is bound, by the agreement of both 
parties ; and the original contract is the only one fulfilling these 
conditions. It is the only one in which the parties are agreed as 
to the shares to be sold and the price to be paid for them. 

This conclusion is not at variance with that of the Exchequer 
Chamber in ChisseU v. Bristowe. (1) The parties to that action 
were the parties to the contract, and all that the Court decided 
was that the defendants were discharged, having performed the 
contract according to the regulations of the Stock Exchange. 

The case of Oru8e v. Paine (2), decided by Giffard, V.C, after^ 
wards affirmed by Lord Hatherley, C. (3), shews that the only con- 
tract of sale is with the jobber. The Yice-Chancellor in that case 
says (4) : — " Jobbers are simply principals, and act as principals, 
and jobbers are personally liable upon the contracts into which 
they enter. There is no question whatever about that. I consider 
that to be perfectly clear." 

The decisions in Equity are not more particularly referred to 

(1) Law Rop. 4 C. P. 36. (3) Law Rep. 4 Ch. App. 441. 

(2) Law Rep. 6 Eq. 641. (4) Law Rep. 6 Eq. at p. 649. 
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because they have no real bearing upon the question of legal 
remedy, for a reason which has been already adverted to. Courts davm 
•of law, though they recognise equitable interests and rights, do hayoxx. 
not (except under the provisions of certain Acts of Parliament) 
directly enforce them, though they allow a person so entitled to 
obtain redress by proceeding in the name of the proper parties. 

The plaintiff in his points for argument insists that there is a 
privity of contract between the plaintiff and the defendant. In 
our opinion he fails, because there is no such privity in relation to 
the contract declared on. 

The answer. which the defendant sets up in the eighth plea does 
not properly arise in this case, the whole transaction being pre- 
vious to the commencement of the winding up. 

It is not the province of the Court to make amendments in the 
pleadings, and in a case which may be further considered such an 
amendment might prejudice the party intended to be benefited 
by it. As the plaintiff has declined to amend, relying perhaps on 
oertaiu authorities, one of which has been particularly adverted to, 
we feel bound to deal with the declaration as it stands, and to say 
that for the reasons given the contract alleged is not proved, and 
therefore there must be judgment for the defendant. 

Kellt, G.B. I am of opinion, and in that opinion my Brother 
f igott concurs, that the plaintiff is entitled to the judgment of 
the Court. The usage or custom in the Stock Exchange, as it 
outers into the constitution of the contracts which have in several 
oases been brought under the attention of this and other Courts, 
in consequence of the fiulure of Overend, Gumey, & Co., may be 
well illustrated and explained by its application to the case which 
we are now called upon to determine. 

The plaintiff in the month of May, 1866, sold through his 
broker Bone, a member of the Stock Exchange, ten shares in 
Overend, Gumey, & Co. to Gibson, a jobber, also a member of the 
Stock Exchange. The contract between the plaintiff and Gibson, 
according to the usage in question, was that Gibson should be 
himself the purchaser of the shares, and accept the transfer of 
ihem on the account day, imless on the day before the account 
day, which is called the name-day, he should have given the name 
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1869 of some other person who had contracted with him to purchase 
-OAvia the like number of shares as the ultimate purchaser. If the seller 
Hatcook o^j^^t to the nominee on the ground that he is insolvent, or ott 
any other'just ground, the question of his sufficiency is referred to 
the committee of the Stock Exchange, and if the objection be 
held good, the jobber remains liable, and must himself fulfil the 
contract as purchaser. If the objection be oyerruled by the com- 
mittee, it has not yet been decided whether the seller may appeal 
to a court of law or equity, and proceed to enforce his contract 
against the jobber ; but i^ on the other hand, the nominee is ac- 
cepted on the name-day without objection, and has contracted to 
become the ultimate purchaser, the seller is bound to execute a 
transfer of the shares to him, and having done so, has performed 
Iiis contract, and is from that time entitled to treat the nominee 
as the purchaser, and to be indemnified by him against all future 
calls. 

On the other hand, the defendant, having contracted through 
Usbome and Surge, his brokers, members of the Stock Exchange^ 
to purchase of Gibson ten shares in Overend, Gumey, & Co., for 
the account day then following, and the contract having afterwards 
been carried over to a future account day, the 15th of May, and his 
name having been given in as nominee on the name-day to the 
broker who acted for the plaintiff, the seller, he, the defendant, 
became entitled to enforce the sale as against the seller, and liable 
to be treated as the ultimate purchaser, and bound to accept the 
transfer when tendered to him executed by the plaintiff, and to 
indemnify the plaintiff against future calls. 

It has been decided that the seller may compel specific pep- 
formance in a Court of Equity against the ultimate purchaser, in 
the case of Sheppard v. Murphy upon appeal (1), overruling the 
decision of the Yice-Ohancellor in Ireland. (2) It had not been 
decided that an action at law was maintainable by the seller 
against the ultimate purchaser until the case of Street v. Morgan (3), 
in which judgment was pronounced for the plaintiff in this Court 
in last Easter term. In that case, however, the point was not 
adverted to on either side, the defence set up being merely that 

(1) Ir. Rep. 2 Eq. 544. (2) Ir. Rep. 1 Eq. 490. 

(3) Not reported. 
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the broker or jobber had no authority to give in the name of the 1869 
defendant as the ultimate purchaser. In all these eases a number Dato 
of intermediate contracts may be made for the sale and purchase ^Aioocti. 
of shares between the original seller and the ultimate purchaser, 
and the price contracted for by the original seller is often and 
almost invariably different from the price paid by the ultimate 
purchaser ; but these circumstances do not affect the validity of 
the contract on either side according to the usages and customs of 
the Stock Exchange. In the present case the action by the seller 
against the nominee or ultimate purchaser is resisted chiefly on the 
ground that there is no privity of contract between them^ and the 
principal question to be determined is, whether a contract arises 
binding on both parties, and which can be enforced by an action 
at law, when the name of the nominee is given in and accepted 
without objection, according to the usage of the Stock Exchange. 
The case of Oriaseil v. Briitowe (1), in the Exchequer Chamber, 
overruling the decision of the Court of Common Pleas, decides 
that where the nominee has been accepted by the seller without 
objection, no action lies by the seller against the jobber ; and the 
case of Cde$ v. Bristowe (2) likewise determines that under the 
same cin^timstances the jobber is discharged, and no bill in equity 
Ues against him to enforce specific performance of the contract 
So the above-mentioned case of Sheppard v. Mwrphy (3) is an 
authority that specific performance will be decreed in a Court of 
Equity against the ultimate purchaser, and we are to consider, 
independently of the authority of Street v. Morgan^ whether an 
action at law is not also maintainable at the suit of the seller. If 
it be not, inasmuch as OrisMU v. Bristotoe (1) decides that the 
jobber is discharged, the seller, under the circumstances of this 
case, though clearly entitled to enforce the contract against the 
ultimate purchaser in a Court of Equity, is without any remedy 
at all at law. And not only has no sound reason been suggested . 
why no such action lies, but the decision that the specific per- 
formance of the contract may be enforced in a Court of Equity 
seems decisive to shew that a contract arises, and between these 
parties ; and if that be so, it follows that an action at law is main- 

(1) Law Kep. 4 C. P. 36. (2) Law Rep. 4 Ch. App. 3. 

(3) Ir. Rep. 2 Ecj. 544. 



V. 

Hatoock. 
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1869 tainable for the breach of it Nor is authority wanting upon thi& 
~ Davis point, for in OrisseU v. Brishwe (1), Cockburn, C.J., expressly 
says : *' When, therefore, the seller adopted the substituted parties 
as the buyers, and the price was paid by the one and the property 
transferred by the other, a contract and the relation of vendor and 
vendee immediately arose between them. In this view alone 
could the seller be entitled to a specific performance of the con* 
tract by the transferees in the execution of the transfers and the 
registration of the sharegf, or any indemnity in respect of calls — a 
right which was held to exist by the Court of Appeal in Equity in 
Ireland in the case of Sheppard v. Mwrphy (2), the drcumstanoes 
of which were precisely similar to the present — a right which it 
seems impossible to doubt the seller would have against the trans- 
ferees under the circumstances, and as to which it is only necessary 
to say that we entirely concur in the reasoning and conclusion of 
Lord Justice Christian in the case referred to, to which it seems ta 
us impossible to add anything with advantage." 

I am, therefore, of opinion that, upon principle and upon autho* 
rity, on the acceptance by the seller of the nomination by the 
jobber of the ultimate purchaser (according to the custom), where 
he has contracted to purchase, a contract is created between the 
seller and the ultimate purchaser, for the breach of which an action 
at law may be maintained ; and that upon these grounds the plain* 
tiff is entitled to maintain this action, and to recover from the 
defendant the amount of calls to which he has become liable. 

A question has been raised, whether the contract which has arisen 
between the plaintiff and defendant is correctly set forth in the 
declaration. I think that it is, and that the plaintiff may recover 
upon the count as framed. If a court of error should decide the 
contrary, the plaintiff will have no right to complain, inasmuch as 
the Court has offered to amend the declaration in any way that 
the plaintiff may suggest. He has not availed himself of this 
permission, and he must therefore be prepared, in the event of an 
appeal, to abide by the record in its present form. 

My Brother Cleasby, if the parties on the one side or the other 
determine to appeal, withdraws his judgment ; and the majority of 
the Court — that is, my Brother Pigott and myself — being of 
(1) Law Rep. 4 C. P. at p. 51. (2) Ir. Rep. 2 Eq. 644. 
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opinion that the plaintiff is entitled to the judgment of the Court, 1869 
the judgment will be entered accordingly. ~davi8 

V, 

Judgment for the plaintiff. Hayoock. 

Attorneys for plaintiff: WestaU db Boberts. 
Attorney for defendant : /. W. Nichobon. 



HIGGS V. THE NORTHERN ASSAM TEA COMPANY, LIMITED. July 2. 

SAME V. SAME. 

Company — Alignment of Debentures — Set-off — Auignor and Assignee — Bight to 
set-off against Assignee a Debt due from Assignor. 

The plaintiff having sold an estate to the defendants, a limited company, re- 
ceived from them in part payment of the purchase-money a large number of 
debentures for 1007/each, expressed to be payable to him or his assigns. Some of 
theseMebentures he afterwards assigned to C. & S., transfers to whom were duly 
roistered. The defendants also issued certificates to G. & S., describing them as 
''registered proprietors," and in other dealings with them treated them as being in 
isxsi such proprietors. After the assignment, but previous to the day fixed for 
payment of the debentures, and previous to some of the dealings with G. & S. 
above mentioned, the plaintiff became indebted to the defendants for unpaid calls 
on shares held by him in their company. The defendants, under their articles of 
association, had a primary lien on the debentures of any member of the company 
who might be absolutely or contingeutly liable to the company in any amount or 
on any account whatsoever; and, the debentures assigned to G. & 8. having 
become due, the defendants sought, in actions brought against them in the name 
of the plaintiff to recover the amounts due to G. & S. respectively, to set off the 
debt due to them from the plaintiff: — 

Edd^ that the defendants had by their original contract with the plaintiff so 
contracted, and by their subsequent dealings with G. & S. so conducted themselves, 
as to have lost in equity the right to set off the plaintiff's debt against the claims 
ofG.&S. 

Tms was a special ease stated for the opinion of the Court in 
two actions, the first of which was brought in the name of the 
plaintiff, Edward Hood Higgs, by Henry Cavendish Cavendish to 
recover 18007. and interest at the rate of 5/. per cent per annum 
from the Ist of January, 1868, on eighteen debentures of 1007. 
each dated the 2nd of January, 1865 ; and the second of which 
was brought in the name of the same plaintiff by Gkorge Perceval 
Smith to recover 10007. and interest thereon at the same rat« from 
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1869 the same time on ten similar debentures. The £Bicts were as 

"~HiGGs follows : — 

jj^ On the 17th of October, 1864, an agreement was made between 

Tea Co. the plaintiff E. H. Higgs and Edmund Walter Wingrove on behalf 

of a company called the Northern Assam Tea Company, Limited, 

which contained the following among other clauses : — 

'^ 1. The said E. H. Higgs, his executors, &c., and all necessary par- 
ties, shall sell and transfer, and the said Edmund Walter Wingrove 
shall purchase, the estates and properties mentioned in the schedule 
hereunder written, all situate in the district of Dibrooghur, in the 
province of Upper Assam, for the sum of 54,000?. of sterling 
English money, to be paid as hereinafter mentioned ; such sum of 
54,0002. to be divided into two amounts in the manner mentioned 
hereunder. 

" 6. The said purchase money of 54,0007. shall consist of 7000Z. in 
cash to be paid on or before the 15th of November next, and the 
sum of 47,0007. in debenture bonds at the rate of 57. per cent per 
annum from the 1st of January, 1865, such debentures to be deli- 
vered to the said E. H. Higgs on the completion of the transfer of the 
estate at Assam as he may direct, and to be redeemable and paid 
as follows: 80007. on the 1st of January, 1868; 10,0007. on the 
1st of January, 1869; 14,0007. on the 1st of January, 1870; 
15,0007. on the Ist of January, 1871 ; but the said E. H. Higgs 
shall have a lien for the unpaid purchase money and interest on 
the said land and premises so long as any part thereof shall remain 
unpaid. 

'' 12. [Guarantee by the said E. H. Higgs of net annual profits 
of the said company up to a certain amount for the first three 
years after registration ; with power to the directors to retain a 
reasonable number of the said debentures as security, the company 
to have a lien upon such debentures in respect of any deficiency of 
profits.]" 

The defendants were completely formed and registered, and 
became incorporated under the Companies Act, 1862, on the 22nd 
of October, 1864. Their articles of association contain the follow- 
ing amongst other provisions : — 

"3. The agreement lately made and entered into between 
E. H. Higgs of the one part, and E. W. Wingrove, acting for and 
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on behalf of the Northern Assam Tea Company, Limited, of the 1868 
other part [being the agreement above set forth], is hereby con- hmm 
firmed, and the provisions thereof, so far as they are applicable to ^^J^*^^ 
the company, are incorporated in and shall be deemed to be and T«a Oo. 
shall be construed as part of these articles without prejudice to the 
powers hereiuafter conferred upon the directors to alter and vary 
the same if t^ey shall think fit to do so. 

'' 18. The company shall have a primary lien upon the share or 
shares, debenture or debentures, and dividends or profits of any 
member who may be either absolutely or contingently indebted or 
liable to the company in any amount and on any account whatso- 
ever, and that whether such member is liable or indebted solely or 
jointly with any other person or persons, and whether the debt be 
actually payable or not. And the board of directors may, after 
any such debt has become actually payable, absolutely sell, dispose 
of, and transfer all or any one or more of the shares or debentures 
of any member so indebted or liable to them as aforesaid, and may 
apply the proceeds of such sale in or towards the payment or satis- 
faction of the said debt or liability, and the consent of any such 
member shall not be necessary for giving validity to such sale, 
disposition, or transfer ; and the purchaser of any such share or 
shares, debenture or debentures, shall not be bound to ascertain 
whether such power of sale shall have arisen, and a resolution of 
such board that such sale shall be made, and the entry of the name 
of the purchaser in the company's share register as the holder of 
such share or debenture shall as well confer a good title both at 
law and in equity on the purchaser against such member and all 
other persons whatsoever, as also exempt the purchaser from all 
liability in respect of his purchase money ; and any such member 
so indebted or liable as aforesaid shall on demand by or on behalf of 
such board deliver up to such board or to its appointed agent each 
and every of the certificates of shares, debenture or debentures, 
which such member shall hold in respect of such share or shares, 
debenture or debentures, so sold and disposed of as aforesaid ; and 
any such member neglecting to deliver up such certificate or deben- 
ture as aforesaid for seven days after such demand as aforesaid 
shall be deemed to have wrongfully converted! them, and shall 
become and be liable to pay substantial damages to the company 

Vol. IV. 21 8 
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1869 in respect thereof in any action to be commenced by this company 
HsooB for that purpose. 

^^^ *' 49. The directors may, if they see fit to do so, pay out of the 

T«A Co. capital of the company interest on sums paid up on shares in ad- 
vance of calls, or on debentures given for purchase of the estate 
or otherwise." [It was further provided that the directors should 
have the control of the general bosiness of the company, and full 
power to carry out the agreement above set forth.] 

On the 4th of April, 1865, the purchase of the tea estates men- 
tioned in the agreement of the 17th of October, 1864, was com« 
pleted by the plaintiff executing the conveyance to the company, 
and the whole of the debentures mentioned in that agreement were 
subsequently issued by the defendants to the plaintiff, with the ex- 
ception of the 150 for 1002L each, payable on the 1st of January^ 
1871, which were retained by the defendants under the twelfth 
clause of the agreement as a security for the performance by the 
plaintiff of the stipulation of the said clause. 

The eighty debentures payable on the 1st of January, 1868^ 
were all in the same form. They recited the agreement between 
Higgs and the defendants, and witnessed that the defendants bound 
themselves to pay the principal sums and interest to " E. W. Higgs, 
his executors, administrators, or assigns." The other debentures 
were similar to these, with the exception of the day fixied for payment. 

On the 28th of July, 1865, the plaintiff, in consideration of 
1860Z,, by deed transferred to Henry Cavendish Cavendish twenty 
of the said debentures, payable on the 1st of January, 1868. 
Cavendish then was and from thence hitherto has been, and still is, 
a shareholder in the defendants' company. 

The following is the form of deed of transfer:—*'!, Edward 
Hood Higgs, in consideration of the sum of 18507. paid to me by 
Henry Cavendish Taylor [now Henry Cavendish Cavendish], do 
hereby transfer to the said Henry Cavendish Taylor, his executors, 
administrators and assigns, certain debenture bonds numbered 61 
to 80, made by the Northern Assam Tea Company to the said 
Edward Hood Higgs, bearing date the 2nd day of January, 1865, 
for securing the sum of 2000?. and interest, and all my rights, 
estate and interest in and to the money thereby secured. In 
witness whereof," &c, ' 
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On the 9th of August, 1865> Cavendish gave notice of this trans- 1869 
fer to the defendants, and sent in to them the deed of transfer for hiqgs 
registration, and the transfer was registered by the defendants in a AasAii 
book kept by them for registering mortgages, and called the regis- ^"^ ^• 
ter of mortgages, as transferred from the plainti£f Higgs to Caven- 
dish, and they delivered to Cavendish a certificate, dated the 9th 
of August, 1865, that he had that day been entered on the register 
of mortgages as the '' registered proprietor " of twenty debenture 
bonds of lOOZ. 

On the 3rd of October, 1866, the plainti£f, in consideration of 
1020Z. then paid to him by George Percival Smith, transferred to 
him twelve other of the first series of bonds for lOOZ. by a similar 
deed of transfer. Smith then was, and from thence hitherto hath 
been, and still is, a shareholder in the defendants' company. 

On the 16th of October, 1866, Smith gave notice of the said 
transfer, and sent the said deed to the defendants, and was entered 
on the register of transfers, and received from the defendants a 
certificate in a similar form to the certificate given to Cavendish, 
certifying that he was the ''registered owner" of the said de- 
bentures. 

The defendants paid the interest on the debentures to Caven- 
dish and Smith respectively, from the times the transfers were 
registered until the 1st of January, 1868. In November and 
December, 1867, letters were written by the secretary of the de- 
fendants to Cavendish and Smith, acknowledging each of them to 
be the owners of the debentures respectively transferred to them, 
and soliciting further time for payment. 

In January, 1868, the defendants proposed to accept and ac- 
cepted from Cavendish two of the debentures transferred to him, 
and from Smith two of the debentures transferred to him, in pay- 
ment of an equal amount to that of the principal moneys in the 
said debentures due from each of them to the defendants for calls 
on the shares held by each of them in the defendants' company, 
i.e., 200Z. from Cavendish, and 2001 from Smith. 

Neither Cavendish nor Smith at the times when the debentures 
were transferred, had any notice that the defendants had or would 
claim any right of set-off or lien as against or on the said deben- 
tures or any of them. 
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On the 23rd of February, 1866, by a deed of mortgage between 
HioGg the defendants of the one part and the plaintiff of the other part, 
Aesau ^^^^ reciting amongst other things the agreement of the 17th of 
Ts^Co. October, 1864, and the indenture of the 4th of April, 1865, 
whereby the plaintiff conveyed the said tea estates to the defend- 
ants, in the manner and for the considerations therein mentioned, 
and that the plaintiff had requested the defendants, in perform- 
ance of their said recited agreement for giving him a lien for his 
unpaid purchase-money and the interest thereof on the said lands, 
to execute to him, the plaintiff, the mortgage thereinafter expressed 
for the benefit of himself and his assigns, the holders for the time 
being of the said seyeral debentures, the defendants granted to 
the plaintiff the land therein mentioned, to hold to the plaintiff 
upon the trusts and subject to the proviso for redemption and re- 
assignment, and other the provisions and declarations thereinafter 
contained. And it was thereby provided that if the defendants 
should pay the respective holders for the time being of the said 
several debenture bonds so issued by the defendants the several 
sums of principal money secured thereby respectively, with the 
interest thereon respectively, at the rates therein respectively 
specified at the several and respective times, and in the respective 
manner, by the said respective debenture bonds respectively pro- 
vided, then and at any time after such payment should have been 
so made, the plaintiff should re-convey the said land to the de- 
fendants ; and the said deed also contained a power for the plaintiff 
to sell the lands, &c., in the event of the defendants failing to pay 
the said debentures as therein mentioned, and it was declared that 
he should hold the proceeds in trust after payment of expenses, to 
pay to the holders for the time being of such of the said deben- 
tures as should for the time being be unpaid, the amounts secured 
to them respectively, rateably and pari passu without preference 
or priority, according to the amounts secured thereby respec- 
tively. 

The plaintiff, by deed bearing date the 4th of October, 1866, 
covenanted with the defendants that he, the said plaintiff, his 
executors, &c., would punctually pay the calls for the time being 
to be made on 2000 shares therein mentioned. Various calls were 
duly made in June, 1867, and August, 1867, on the said shares. 
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but the plaintiff did not pay the same. The plaintiff was also at 

the commencement of this suit indebted to the defendants for hiqos 

unpaid calls on other shares of which he was the registered owner, abbax 

and for money lent and paid by the defendants for him at his TbaCo. 

request 

The defendants now claimed to set off as against Cavendish & 
Smith the sums due to them for such unpaid calls, &c., from Higgs, 
and the question for the opinion of the Court was whether they 
were entitled so to do. 

June 24. /. Broum, Q.C. (JS. F. Stone with him), for the plain- 
tiff, contended that the defendants could have no set-off against 
Cayendish & Smith in respect of a debt due to them from Higgs. 
The bonds were, on the face of them, intended to be assigned, and 
the assignees had been duly registered and dealt with by the 
defendants as proprietors. Under all the circumstances a Court of 
Equity would grant a perpetual and unconditional injunction 
against the defendants being at liberty to plead this set-off, 
PieJcard v. Sears (1) ; Watson v. Mid-Waies BaUway Company (2); 
Be Bdhia and San Francisco BaUway Compa/ny (3) ; Dickson v. 
Sivansea Vale BaUway Company (4) ; Jeffryes v. Agra Bank (5) ; 
Be Blakdy Ordnance. Company (6); Be General Estates Com- 
pany. (7) 

Mdlish, Q.C, for the defendants, contended that the defendants 
had not, either by the form of the debenture bonds, or by their 
dealing with Cayendish & Smith, lost the right to take advantage 
of the ordinary rule that the assignee of a chose in action takes it, 
subject to all the equities existing between the original parties to 
the contract : Mangles y. Dixon (8) ; In re Natal Investment Com- 
pany (9) ; Byall v. Bowles (10) ; Bawson y. SamueL (11) 

/. Brown, Q.C, in reply, cited Cockrane v. Green. (12) 

Cur. adv. vult. 

; (1) 6 Ad. & E. 469. (8) 3 H. L. C. 702. 

(2) Law Rep. 2 0. P. 593. (9) Law Rep. 3 Oh. App. 356. 

(3) Law Rep. 3 Q. B. 584. (10) 2 White A Tudor L. 0. 2nd ed. 
. 1 (4) Law Rep. 4 Q.R 44. 615. 

(6) Law Rep. 2 Eq. 674. (11) 1 Cr. & Ph. 161. 

(6) Law Rep. 3 Ch. App. 154. (12) 9 C. B. (N. S.) 448. 

(7) Law Rep. 3 Ch. App. 758. 
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July 2. The judgment of the Court (Bramwell and Channell, 



HiGos BB.) was delivered by 



V. 



Ajbbam Bbamwell, B. We are to consider these eases, not on the 

pleadings, but as special cases. 

The question in them is the same as would arise if Messrs. 
Cavendish & Smith had brought suits in their own names in equity 
against the defendants, and the defendants had set up the defence 
they now set up of a legal set-o£f. Would there be what is called 
an equity to prevent their doing so— that is, taking the set-off to 
be available at law, would equity restrain the defendants from 
relying on it? This is obviously a purely equitable question, and 
our answer must be given with great distrust, the more so owing to 
the state of the authorities. The set-off is a set-off in law. Have 
the defendants so contracted, or conducted themselves, that they 
cannot avail themselves of it? The equity, if any of Messrs. 
Cavendish & Smith to restrain the set-off, is an equity between 
them and the defendants. For we presume that if it should appear 
these debentures were to be paid to assignees of them without the 
right of set-off—- still, if Higgs himself sued, a setoff would be 
available against him. 

But^ though it is an equity between the assignees of the deben- 
tures and the defendants, it is an equity which may arise out of 
the original contract with Higgs. For if the contract with him 
was to pay his assignees without right of set-off, then the assignees 
have an equity to prevent a setroff being enforced against them. 
Further, if, whatever may have been the original contract with 
Higgs, the defendants have so conducted themselves to the as- 
signees, that it would be inequitable for the defendants to set up 
such set-off, then also such an equity exists in the assignees. We 
have to consider then, whether by the original contract with 
Higgs, or by their subsequent dealing with Messrs. Cavendish & 
Smith, or by both combined, the defendants are precluded from 
defending themselves by this set-off due from Higgs. 

In considering this question it is impossible to doubt that both 
Higgs and the defendants contemplated that these debentures 
would be sold and assigned. Their amount, 47,000/,, or 32,000t 
less the 15,000Z., the defendants were to retain, their being issued 
in separate debentures of lOOi each instead of one bond or covenant 
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being giveD, the subsequent registration of them, and the issuing 1869 
of certificates to Messrs. Cavendish & Smith, stating them to be Hiogs 
proprietors of the debentures ; in shorty the entire dealing and con- amam ' 
duct in relation to these debentures, shew the parties contemplated '^^ ^' 
they would be sold and assigned. The provision in article 18 
seems decisive, — the company may sell the debentures of an in- 
debted member ; but that cannot mean subject to a set-off against 
him— otherwise the debenture of A. might be sold to B., and then 
payment refused to B. because A. was still indebted to the com^ 
pany. So, under s. 12, the company were to retain a reasonable 
number of Higgs' debentures, and have a lien on them to secure 
Higgs' guarantee as to profit It cannot be supposed that, if they 
sold these debentures under this lien, the assignees would take 
them subject to Higgs* debts for calls. Further, the mortgage is 
expressly in trust for the ** holders for the time being " of the de- 
bentures unpaid. Both parties, therefore, must have contemplated 
their debentures would be assigned. But, as they could not 
practically be sold and assigned if subject to an uncertain set-off 
against Higgs, both he and the defendants must have intended 
that in the hands of transferees they should not be subject to that 
set-off. 

These considerations and the cases of Jeffryes v. Agra Bank (1), 
In re Blahdy Ordnance Comjpany (2), and In re General Estates Com- 
pany (3), would seem sufficient for us to decide this case in favour 
of the plaintiff, but it is said a difficulty is created by the case of 
In re Natal Investment Company. (4) By that case, of course, we are 
bound. But it was not a case of set-off, but of failure of considera- 
tion for the debenture assigned. It was decided on its own facts, 
and assuming it to be well decided, it did not overrule In re Blahdy 
Ordnance Company (2) ; see per Wood, L.J., In re General Estates 
Company, (3) In the present case there is, what did not exist in 
any of the four cases referred to, the dealing of the defendants 
with the assignees of the debentures. As we have observed, they 
register them as proprietors, they give them certificates that they 
ate registered " proprietors " of the debenture bonds. In Novem- 
ber and December, 1867, after the debt from fliggs was due, they 

(1) Law Kep. 2 Eq. 674. (3) Law Rep. 3 Ch. App. 758. 

(2) Law Rep. 3 Ch. App. 154. (4) Law Rep. 3 Ch. App. 365. 
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1869 wrote letters to Messrs. Cavendish & Smith acknowledging each 
HiGGB of them to be owners of the debentures respectiyely transferred to 
Amax them, soliciting further time for payment; and in January, 1868, 
Tea Co. i^f^ej ^jj^ debentures are due they accept from them debentures in 
payment of an equal amount of calls due from them. Mr. Mellish 
said all this was no more than they were bound to do, even with 
the right of set-off, and cited Mangles y. Dixon. (1) It is impos- 
sible not to agree with the admirable reasoning of Lord St. Leonards 
in that case, and it is true that a debtor cannot refuse to receive 
from the assignee of a debt notice of the assignment — and it is 
true he is not bound to tell him that that debt is subject to equities, 
not apparent on its face, so to say. But there is more in this case 
— ^Messrs. Cavendish & Smith are called by the defendants "pro- 
prietors" of the debentures. Li truth, the defendants now say 
that there is no beneficial property in them, or that they are not 
absolute proprietors of them, but qualified proprietors subject to a 
right in the defendants. Then they treat the debentures, as to 
those they take, as being due to their full amount, and negotiate 
for time to pay a debt which they now say they practically do not 
owe. Watson v. Mid- Wales BaHway Company (2) was relied on 
by the plaintiff, and certainly the reasoning of the judges seems in 
point for him. But the bond sued on was made before the contract 
out of which the set-off arose ; but whether it was assigned and 
notice of the assignment given to the defendants before the 
making of that contract, or only before the rent set off became 
due, does not appear. According to the argument of the plain- 
tiffs counsel the latter is the case. If so, the case is in point. 
Dickson v. Swansea Vale Bailway Company (8) seems also in 
point. 

On these authorities, and taking all the above matters into 
account, we hold that the defendants and Higgs contemplated and 
intended that Higgs should assign these debentures, that he could 
not practically do so if subject to such equities as now set up — 
that consequently Higgs and the defendants contemplated and 
intended that Higgs should assign free from those equities, and 
that the defendants have dealt with Messrs. Cavendish & Smith 

(1) 3 H. L. C. 702. (2) Law Kep. 2 C. P. 593. 

(3) Law Rep. 4 Q. B. 44. 
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on that footing. Holding this, and guiding oorselyes as we best 1869 
can by the cases cited, we think the plaintiff entitled to our judg- Hiooa 

Judgment for the plaintiff. Tka Oo. 

Attorney for plaintiff: A. E. FrandM. 
Attorneys for defendants : Hamber dk Harrison, 



END OF TRINITY TEEM, 1869. 
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ABSntAOTIOK 01 WATER ~ Infringement of 
right— Damage - - - 43 

sis iNFBINGEICEirT OT RiGHT. 

ACT Of BAinatTJFTCT— Fraudulent deliTery of 
goods - - - - 169 

See FiiAXTDULENT Deliveby of Goods. 

AIB^-Easement— Prescription Act, a. 8— Actual 
enjoyment - - - .. 126 

See Light and Air. 

APPLICATIOK 07 VXSALTDSB— Borough Judices 
— Separate Commi89ion of the Peace — Conetnution 
of l^tUe— Preamble restraining Enactment — 11 
A 12 VieL c. 43, ». 31—9 Geo. 4, c. 61, $. 26—24 d: 
25 Vict. c. 75, #. 4.] Where justices of a borough, 
which has a separate commission of the peace, but 
not a separate court of quarter sessions, in the exer- 
cise of their summary jurisdiction, impose penal- 
ties for offences against the general law, they act 
for the county, and tlie penalties must, under 11 & 
12 Vict. c. 43, s. 31, be paid oyer by their clerk to 
the treasurer of the county or place to the quarter 
sessions of which the appeal nom their decision 
lies; and it mokes no difference that the borough 
has a separate commission of the peace. — ^Tiie 4th 
section of 24 & 25 Vict c. 75, whu^h declares that 
in the Alehouse Licensing Act (9 Geo. 4, c. 61) the 
words *• county or place" include any borough 
having a separate commission of tlie peace, thougii 
not a separate court of quarter sessions, only ap- 
plies to the power of granting and withdrawing 
licences contained in that Act, and does not affect 
the application of penalties fixed by its 26th sec- 
tion. Winn v. Mossman ... 2fift 

APFIICATIOK QUIA TOOSt— Bankruptcy Act, 
1861 (24 <fe 25 Vid. o. 134)— Credi7or#' Deed— Pro- 
eeti not avaiUMe under t. 19S— Staying Proceed- 
ings.'] The defendant, being sued by a creditor, 
before trial, but not in time to plead it to the 
action, registered a deed under the Bankruptcy 
Act, 1861. The plaintiff recovered judgment; 
and, without obtaining leave from the Court of 
Bankruptcy, issued execution ; but before it had 
been enforced the defendant applied to this Court 
to stay proceedings.— The Court Refused to iater^ 
fere, although it appeared that the writ was about 
to be immediately executed. Habding v. Inskif 80 

ABBITBATIOK— Case stated— Practice - 187 
See Case stated bt Abbitbatob. 
Vol. IV.— Ex. 2 L 



ASBE8T— Creditors'deed pleadable but not pleaded 
See Deed Pleadable not Pleased. [881 

Privilege — BecogmzoDoe — AppaAtanoe at 

hearing - - - - 181 

See Pbivilege fboh Abbest. 

«*AB BWJRETAEY"— Signature— Promissory note 
— Personal liability - - 102 

See SiGNATUBS nr Bepbesentatiti Cba- 

BAGTEB. 

A8SEHT8 TO 0BEDIT0B8' SEED — Bankruptew 
Act, 1861 (24 & 25 Vict. c. Ia4), $. 192— amW- 
anee of PropeHy—BUU of Sale Ad, 1854 (17 A 18 
Vict c. 36), M. 1, 1— Signature by Clerk— Autho- 
rity to ngn."] Assents to a deed under s. 192 of 
the Bankruptcy Act, 1861, must be absolute and 
unqualified. — ^it does not prevent the operation of 
a deed as a conveyance at common law, that it is 
expressed to be intended to operate as a deed 
under s. 192 of the Bankruptcy Act, 1861, and 
that not being duly assented to, it cannot to ope- 
rate. — A judgment debtor, anticipating the imme- 
diate levy of execution, executed an assignment of 
all his property to a trustee, who joined with him 
in a covenant to ^y a composition of 2s. in the 
pound to his creditors, and wlio was to hold the 
property on trust, first, to pay the costs; secondly, 
to repay himself the money paid by him in respect 
of the composition, with an ultimate trust of the 
surplus (if any) for the debtor. The deed was 
expressed to be intended to operate under s. 192 
of the Bankruptcy Act, 1861.— A necessary assent 
appeared on its face to be given by one creditor 
on behalf of himself and three others, vfithout pre- 
judice to their rights under a former trud £ed. 
The assent was actually signed by a clerk of the 
creditor's town agents, the creditor having tele- 
graphed to them to sign for hunself and the otlier 
three ; it did not appear that the limitation in the 
assent was required by the telegraphic instruc- 
tions : — Held, that, although the signature by the 
clerk was otherwise a valid signature on behalf of 
these creditors, yet the assent was not valid, be- 
cause it was not absolute and unqualified, and 
also because it did not appear to be in pursuance 
of the instructions i—ZTfU, also, that^ notwith- 
standing the deed appeared on its face to be in- 
tended to operate under s. 192 of the Bankruptcy 
Act, 1861, it could not be taken to be an escrow ; 
and that, although in tliat respect it could not 
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A88EIITB TO CBXDITQB8' DSEB — continued. 
operate as was inteDded, it oonveyed the property 
compiised in it to the tmstee. Johnson v. Osen- 
TON ------ 107 

A8II0HSE OF LEASE— CoTenant mnning with 
land 811 

See GOTENANT BUNNINO WITH LaND. 

A88IOHEE OF BEVEB8I0H— Covenant running 
with land — Offence against game laws 90 
See CoMDinoN Runnino with Land. 
ASSIOinCEHT OF SEBjeatuBES — Company — 
Set-off— Attignor and Amgnee — Right to eet off 
aaaintt Aatignee a Debt due ftmn Auignor,'] The 
plaintiff haying sold an estate to the defendantSi a 
limited company, received from them in part pay- 
ment of the purchase-money a large numb^ of 
debentures for 1002. each, expressed to be payable 
to him or his assigns. Some of these debentures 
he afterwards assigned to G. & 8., tramfers to 
whom were duly registered. The defendants also 
issued certificates to G. ft 8., describing tliem as 
*' registered proprietors," and in other dealings 
with them treated them as being in fact such pro- 
prietors. After the assignment, but previous to 
the day fixed for payment of the debentures, and 
proyious to some of the dealings with G. & 8. 
above mentioned, the plaintiff became indebted to 
the defendants for unpaid calls on shares held by 
him in their company. The defendants, under 
their articles of association, had a primary lien on 
the debentures of any member of the company 
who might be absolutely or contingently liable to 
the company in any amount or on any account 
whatsoever; and, the debentures assigned to G. 
& 8. havina; become due, the defendants sought, 
in actions Drought against them in the name of 
the plaintiff to rocover the amounts due to G. & 8. 
respectively, to set off the debt due to them from 
the plaintiff :—JBe2cr, that the defendants had by 
their original contract with the plaintiff bO con- 
tracted, and by their subsequent dealings with G. ft 
8. so conducted themselves, as to have lost in equity 
the right to set off the plaintiff's debt against the 
claims of G. ft 8. Hioos v. The Northebn Assam 
Tea Gompant. 8ahe v. Same - - 387 
▲UTHOBrrr— Assents to creditors' deed— Signa- 
ture 107 

See Assents to Gbgditobs' Deed. 
AWABD — Land taken compulEorily— Gonveyance 
See Land taken oomfi:l8orilt. [909 
— Money had and received— Mistake - 189 
jSee Mistake. 

BAHKBVPTOT ACT, 1861, s. 192 - - 9, 107 

See Assents to Greditobs* Deed. 

Equitable Plsa or Greditobs' Deed. 

ss. 192, 198 - - - 80, 831 

See Afplication quia timet. 

Deed Pleadable not Pleaded. 
BUL OT LADIHO— Special indorsement - 58 
See Special Indorsement oe Bill of 
Ladu^o. 
BUL OT 8ALB— Payment on demand - 13 

See Payment on Demand. 
BULB OF BALB ACT, 1864, ss. 1. 7 - 107 

See Assents to Gredxtors' Deed. 
BOBOIFOE 7U8TZCB8— Application of penalties 
See Afpuoation of Penalties. [892 



CALL8— Sale of shares— Gustom of Stock £x> 
change - - - 81, 908, 373. 
See GrsroM of Stock Exchange. 1, 2, 3. 
CABBIA0B, HAOXHET— Railway station—'' Pub- 
Uo street or road" - - - 819^ 
See Hackney Garbiaoe. 
GA8B 8TATBD BT ABBITBATQB — Pnu^ioe — 
Error.'] An arbitrator to whom a cause was re- 
ferred, was required by the order of reference to 
state a case for the opinion of the Gourt of Ex- 
chequer, at the request of either party ; he stated 
a case accordingly, which was heard and decided 
by the Gourt : — Heldf that this decision was not 
a judgment on which error could be brought. — 
Oumm Y. FouOer (2 E. ft fi. 890; 29 L. J. (Q.B.> 
189) followed. Goubtauld v. Legh - 187 
GAfEB— CM/on y. James (1 Moo. ft M. 273) fol- 
lowed - - - - 169* 
See FRAm>ULENT Deuyery of Goods. 
Crag^ v. Taylor (Law Rep. 2 Ex. 131) dis- 
tinguished - - - - 164 
See Gharoing Order. 
— JPojf Y. London^ Brighton, and South Coagt 
Jtailway Company (18 G. B. (N.S.) 225> 
commented on - - - 117 
See Train too long for Platform. 

Gray v. Wed (4 Q. B. 175) commented upon 

See Damages not exceeding 102. [146* 

Gumm Y. FowUr (2 E. ft E. 890 ; 29 L. J. 

(Q.B.) 189) followed - - 187 

See Gasb stated by Arbitrator. 

Hare v. Byde (16 Q. B. 391 ; 20 L. J. (Q.B.> 

185) distinguished - - - 131 

See Privilege from Arrest. 

Ive v. Scott (9 Dowl. 993) commented on 

See Mesne Proftts. [OS- 

Beg. v. Cooper (8 Q. B. 533) commented on 

See PuBUCATioN of Libel. [16^ 
Wood Y. Tate (2 B. & P. (N.R.) 247) fol- 
lowed - - - - lea 
See Tenancy from Year to Tear. 
CBBTinCATB —Registration of creditors* deed — 
Execution - - - - 331 
See Deed Pleadable not Pleaded. 
OEAPBL — Parish chureh— Ownership — ^Pews — 
Preecription — Evidence - - 273. 
See Private Ghapel. 
CEABOE OF XHGBATITUDB— I^Ael— -jBrp2ana> 
iiqn of Groundi of Charge."} To charge a man 
with mgmtitude is libellous ; and such a charge 
may also be libellous notwithstanding that the 
facts, upon which it is founded, are stated, and 
they do not support the charge. — Per Kelly, C.B. : 
— An untrue statement that a person was at a past 
time in pecuniary difficulties may be libellous, 
although it is also stated that these difficulties 
have been surmounted. Gox v. Lee - 284 
GHABOIHG QBJiZK—Interett in Produce of Stoch 
and Sharee—l dt 2 Vict, c. 110, ». 14—3 d: 4 Vict, 
c. 82, 8. 1.1 A testatrix gave her whole estate and 
effects, which included stock and sltares, to trus- 
tees ; on trust to pay debts and legacies, and as to 
the residue of her estate and eSects, upon trust 
for the defendant and two other persons ; and she 
directed her trustees to pay the legacies so soon 
after her decease as her means could be judiciously 
cotiYerted into cash, and in any event not later 
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CEASODTO QBDSS — continued, 
than twelve months after her decease. A charging 
order haying been made upon the stock and shares, 
to the extent of the defendant's interest therein, 
in iiaYoar of a judgment creditor : — HtHdf that the 
defendant having no interest in the stock and 
shares, but only an interest in their produce after 
performance of the prior trusts, they could not be 
charged with his juagment debt under 1 & 2 Vict, 
c. 110, 8. 14, or 8 & 4 Vict. c. 82, s. 1. Cragy 
V. 2byb>r (Law Bep. 2 Ex. 131) distinguished. 
Dixon «. Wbench - - - - 154 

OEASnSPABTT— Construction— Full and com- 
plete cargo—** Baltic " printed rates 78 

See Full and Oomplete Cabgo. 

CHEQinS — Notice of dishonour— No effects 818 
See Notice or Dishonoxtb. 

Payment— Presentment— Delay— Laches 

^^^ See Payment by Cheque. [268 

GEUBCE— Private chapel— Ownership — Pews — 
Evidence - - - - 278 

See Pbivate Chapel. 
CHU JtOH WABDlOrS — MimOer'e Stipendr-Pay- 
ment out of Pew Rents— Right to Payment out of 
Pew Rents paid in advance — Mode of Payment of 
Stipend— &S Oeo. 3. c. 45, ». 73—59 Oeo. 3, c 134, 
s. 26 — Right of Action — Trustee and Cestui que 
Tnut — Liability of Churdtwardens for Money re- | 
ceived by their Predecessors,! By the 58 Geo. 3, . 
c. 45, s. 73, churchwardens of district churches are j 
appointed* who *' shall collect and receive the ' 
rents of the seats and pay the stipends or salaries I 
assigned by the Commissioners (under the Act) 
to be paid to the minister and clerk ;" and by th« . 
59 Geo. 3, c. 134, s. 26, the commissioners are em- { 
powered to direct the pew rents of any church | 
built under the provisions of 58 Geo. 3, c. 45, or I 
of that Act to be assigptied to the district and re- 1 
ceived by the churchwardens in such district, 
'*who shall thereupon be required to pay the ■ 
stipend which from time to time may be assigned, 
under the provisions of this Act, to the minister ; 
or derk *' : — Held, that these enactments oonsti- { 
tnte not merely the relation of trustees and cestui j 
<|ue trust between the churchwardens and the 
minister, but also that they impose on the church- ' 
wardens the legal and absolute duty of paying 
over the pew rents applicable to the minister's 
stipend as soon as they are received, and that the 
minister has therefore a right of action at law on 
the statute, or for money received against the 
churchwardens* in the event pf their not perform- 
ing that duty. — The plaintilT was, as the minister 
of a district church, entitled to receive out of pew 
rents from the defendants, the churchwardens, a 
stipend of 5501. a year under a deed of assignment 
duly executed by the commissioners, whereby that 
sum was assigned to the minister of the church, 
and was ordered to be paid from Christmas. 1826, 
on the '* four most usual feast-days, viz., Michael- 
mas Day, Christmas Day, Lady Day, and Mid- 
summer Day, in even and equal portions." The 
deed also provided that the stipend ^ould in no 
case exceed the amountjproduced by the pew rents 
in any one year. At Michaelmas, 1867, two Quar- 
ters were due, amounting to 2752., which the plain- 
tiff claimed of the defendants. They had in and, 
at the commencement of the action, in October, 
1867, only 199L 10«. lOd., of which 1202. 5s. 6d. 

9 
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was made up wholly of pew rents paid in advance 
for the occupation of pews after Michaelmas. 
This sum of 1202. 5s. 6d. being insufficient to meet 
the then accruing Quarter's stipend, they refused 
to pay over to the plaintiff : — Hdd. that under the 
terms of the assignment and the circumstances of 
the case the plaintiff was not entitled to receive 
from the defendants, in respect of his stipend for 
the quarters previous to Michaelmas, money paid ift 
advance for the occupation of pews after Michael- 
mas. — ^The defendants* predecessors had retained 
a part of the money received by them for pew 
rents during their term of office : — Hetd, that the 
plaintiff could not recover from the defendants the 
amount so retained by their predecessors. Iajotb 
V. BuBRUP - - - - - 68 

CITT OF LOHBOK 8SWZB8 ACT, 1848 (11 A 12 
Virt, c, dxiii,) — Compensation— PuMie iror/ft— 
JUtnds Clauses Act, 1845 (8 Vict. e. 18). s. 68.] 
The City of London Sewers Act, 1848. by s. 2 in- 
corporates the l4Lndd Clauses Act, 1845 ; but s. 3 
excludes the operation of those provisions of the 
Lands Clauses Act which relate to " the purchase 
and taking of lands otherwise than by agreement ;** 
and those words are the descriptive heading of sa. 
16 — 68 of that Act. Compensation was given by 
the special Act in certain special cases of injury 
to, and interference with, properfy ; but no com- 
pensation was given for the injurious affecting of 
lands generally. The plaintiff, whose premises 
were injuriously affected by works executed by 
the defendants under the powers of the local Act, 
claimed compensation under s. 68 of the Lands 
Clauses Act : — Held, reversing the judgment of 
the Court below, that s. 68 of the Lands Clauses 
Act was not incorporated in the local Act. — Qussre, 
whether, if s. 68 of the Lands Clauses Act had 
been incorporated, compensation could have been 
claimed under it, the plaintiff not being entitled 
to compensation by any other statutory provision. 
Febbab V, Tmc CoiiMii«iosrEB8 of Sewebs of 
London - - Zz. Ch. 827 ; 1. 0. in Zz. 1 
OOLLISIOK— Compulsory pilotage - - S8S 

See CoMFULBOBT Pilotage. 
OOXXOH LAW FBOOEDUBS ACT, I86i, s. 60 87 

See Examination of Judgment Debtob. 
ss. 1«8. 170 - - - - 91 

See Mesne Pbofitb. 

OOXXOK 8BAL— Corporation— Demise - Itt 
See Tenancy fbom Yeab to Yeab. 

OOMPAVT— Assignment of debentures - 887 
See Assignment of Debentubes. 
Railway Company. 

OOMPEVBATIOK— Incorporation of Lands Clauses 
Act - - - - 5.287 

See City of London Sewers Aot, 1848. 

Nuisances Removal Act, 1855— Sewers 888 

See Nuisances Removal Act, 1855. 

ODlIFniaOBT YISMABlR—Negligence^CcmsioH 
— Master and Servant — Port of London — Merchant 
Shipping Act, 1854 (17 4 18 Vict. e. 1(H)— General 
Pilot Act (6 Oeo. 4, e. 125).] All vessels coming 
up the Channel to London, are required by s. 378 
of the Merchant Shipping Act, 1854, to take a 
pilot on board at Dungeness, and to put him iw 
charge of the ship. — ^From Dungeness to London 
L2 3 
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Bridge 18, by s. 370, conatitnted the Trinity House 
Pilotage district ; but no pilot can be lioenaed to 
conduct ships both above and below GzaTesend ; 
and the pilotage rates are rates from Dungeness 
to Gravesend, and not to any intermediate place. 
— By s. 59 of 6 Geo. 4, c. 125 (the exemptions of 
which are retained by s. 353 of the Merchant 
Shipping Act, 1854), vessels 'being within their 
own port are exempted from compulsory pilotage. 
By 8. 388 of the Merchant Shipping Act, 1854, 
*' No owner or master of any snip shall be an- 
swerable to any person whatever for any loss 
or damage occasioned by the fault or incapacity 
of any qualified pilot acting in charge of such 
ship within any district where the employment 
of such pilot is compulsory by law." — The 
defendants' vessel coming up the Channel to 
London, took a pilot on b^rd at Dungeness ; be- 
fore reaching Gravesend, whilst the vessel was 
still under the control of the pilot, she came into 
collision with the plaintiifs' vessel, through the 
pilot's negligence. The defendants' vessel be- 
longed to the port of London ; and if the port 
extends to Yantlett Creek, she was at the time of 
the collision within her own port ; if it only extends 
to Gravesend, she was not within her own port : — 
Hdd^ first, that for pilotage purposes the port of 
London extends only to Gravesend.— Secondly, 
that the exemption contained in s. 388 of the 
Merchant Shipping Act, 1854, does not require that 
the pilot should be compulsorily emplove<l at the 
spot where the accident happens, but only that he 
snould have been compulsorily employed within 
the district where it happens ; and that the de- 
fendants were therefore within its protection. — 
Thirdly, that the defendants having been com- 
pelled (bv 8. 378) to put the pilot in charge of the 
ship, ana being also compelled (by s. 333 and 
Sched. Table U.) to pay him the full rate for 
navigating the ship from Dungeness to Gravesend, 
the relation of master and servant wns never con- 
stituted between them,— Semble, that the pilot had 
the right to insist on being carried to Gravesend, 
and on piloting the ship during its whole course 
thitlier. The General Steah, &c., Compaitv v. 
The Bbttish, ftc, Company - - Sz. Oh. S8t 

CORSinOH BUJNUIAG WITH LAXJ^— Landlord 
and Tenant — Attignee of Reversion — Offence 
againU Game Laws — 32 Hen. 8, e. 34.] A lease 
contained a proviso for re-entry in cose the leasee, 
his executors, administrators, or assigns, or any 
tenant, undertenant, or occupier of the premises de- 
mised, should, at any time durinj; the term thereby 
granted, be lawfully convicted of any offence 
against anjr of the present or future game laws, i 
The occupier of the premises having been con- | 
victed of killing game without a game certificate, i 
the assignee of the revendon brought ejectment : — ' 
Heldf that he could not maintain the action. — Per j 
Martin, Channell, and Cleasby, BB., that the as- I 
signee of the reversion could not avail iiimself of i 
the breach of the condition, inasmuch as the con- I 
dition did not touch or concern the land demised, 
and tii»refore did not ran with the land. — Per 
Kelly, C.B., that the offence of which the occupier 
had been convicted was not an offence against the 
'*game laws" within the meaning of the con- 
dition. Stevens v, Copp - - - 80 



OOHSIOnK— Liability— Special indoraement of 
bill of lading - - - 68 

See Special Indobsehent of Bux of 
Lading. 
OOlTSTSirOTIOK— Charterparty — Full and com- 
plete cargo - - - - 78 
See Full and Complete Cabgo. 

Incorporation— City of London Sewers Act, 

1848— Lands Clauses Act, 1845 1, 227 
See Cnr of London Sbwebb Aot. 1848. 

Local Act— Goods •* landed " - - 280 

See Harboub Tolls. 
— KuiBances Bemoval Act, 1855 — Sewers 222 
See Nuisances Removal Aot, 1855. 

Will— Estate taU by implicaUon - 141 

See Estate Tail bt Implication. 

24 & 25 Vict. c. 75, s. 4— Application of 

penalties .... 882 
See BoBOUGH Justices. 
OOHTBACT— Custom of Stock Exchange 

[81, 208, 878 

iSiM Custom OF Stock ExcHANOB. 1,2,3. 

OOHYZBSIOH- Money to be laid out in land 846 

See Succession Duty Act. 
OOHTSTAVCE— Execution— ^Land taken compul- 
sorily- ... - 809 
See Land taken Comptlsobilt. 

Land — ^Building — ^Derogation from grant 248 

See Support from Subtebranean Water. 

Property— Bills of Sale Act - - 107 

See Assents to Creditors' Deed. 
OOBFOEATIOK— Common seal— Demise - 182 
See Tenancy from Tear to Ykab. 

Examination of directors under Common Law 

Procedure Act, 1854, s. 60 - 87 

See Examination of Judgment Debtor. 

COSTS — Slander — ^Damages not exceeding 102. 148 

See Damages not exceeding 101, 
COmsm OOUBT act, 1887, s. 5 - * 148 

See Damages not exceeding 102. 
OOVSITAHT- Building— Bent - - 248 

See Support from Subterranean Water. 

Bunning with land - - 20, 811 

See Condition Bunning with Land. 
Covenant Bunning vnni Land. 
OOTSVAHT BUHHDrO WHK LAJSH— Landlord 
and Tenant — Action by Aeeignee of Leate against 
Leeeor.'] Where in a lease, the lessee having cove- 
nanted to use the demised premises as a public- 
house, the lessor covenants not to build or keep 
any house for the sale of spirits or beer within half 
a mile of the demised premises; the lessor's cove- 
nant does not run with the land so as to enable 
the assignee of the lease to sue him npon it. 
Thomas v. Hayward - - - - 811 

CBEDITOBS* DEED— Assents - - 107 

See Assents to CaEDrroBs' Deed. 

Equitable plea - ... 9 

See Equitable Plea of Creditobs' Deed. 

Process - . - . . 80 

See Appucation quia timet. 

Begistration— Execution - - 831 

See Deed Pleadable not Pleaded. 
CUSTOM or STOCK EXCHAKOE— 5bfo of Sfiares 
—Jdbber^i LiabiUty—Name of Ultimate Purchaser 
—Carrying over toithout UUimaU Purckaeer't An- 
thonty— Contract to indemnify agaimtCkUUJ} The 
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0U8T0M OV 0TOOK VXXJHASQiL— continued, 
plaintiff; on the 24th of May, 1S66. through his 
brokers, sold to the defendant, a jobber on tlio 
Xx>ndon Stock Exchange, *for the account of the 
30th, thirty shares in a company which hud stopped 
payment on the 10th of the same month and closed 
its transfer books on the 12th. On the 29tb, the 
** name day," the defendant gave to the plaiutiff''8 
brokers the name of M. (which he bud received 
from another jobber) as the ultimate purchaser 
and nominee of the shares. M. had sanctioned 
the passing of his name for the account of the 15th 
of May, provided a legal transfer of the shares 
could be effected ; but the shares had been carried 
over from the l&th to the 30th without his autho- 
rity ; and on the 29th he was in fact, though not 
to the knowledge of the defendant, no longer a 
I)er8on who had agreed or was bound to purchase 
shares in the company. The plaintiff" haa bought 
the shares resold by him to the defendant tiom 8. 
the registered holder, but no formal transfer to the 
plaintiff had been executed. He was, however, 
under a contract to indemnify S. against any 
future calls. On the 8th of June a tranafer of 
thirty shares duly executed by S. was tendered to 
M., but declined by him. Two calls having after- 
wards been made on the shares sold, the plaintiff, 
after unsuccessfully applying to M. to pay them, 
was compelled under his contract with S. to pay 
them himself, and he now sought to recover the 
amount so paid from the defendant : — Held, that 
inasmuch as M. had never authorized the carrying 
over of the shares, and on the 29th of May, the 
** name-day," had ceased to be a person boimd to 
purchase them, the defendant had not, by passing 
M/s name as ultimate purchaser and nominee, 
relieved himself from liability. Maxtsd v, Paine 

[81 

8. Sale of Shares — Principal and Agent 

— Ultimate Buyers.'] The plaintiff having through 
his brokers on the Stoek Exchange sold to the 
defendant, a jobber, ten shares in Overend, 
Gumoy, & Go., Limited, the defendant on the 
name-day gave to the plaintiff's brokers the name 
of Qoss as the ultimate buyer. No objection was 
made to the name, and the plaintiff executed a 
transfer to Goes of the ten slutres. It was after- 
wards discovered that the brokers named on the 
ticket as the brokers of Goss had been instructed 
by S. to buy, and had in fSact bought, a large 
number of shares for S. as undisclosed principed. 
The ten shares in question < the dealings not being 
for speoific shares; were delivered to them as part 
of the shares so purchased ; but the name of Goss 
was passed in pursuance of S.'s instructions, and 
according to an arrangement by which Goss, who 
was a person of no means, consented to allow his 
name to be passed in consideration of a sum of 
money paid to him. The purchasing brokers, as 
well as the defendant, were ignorant of this 
arrangement. Calls having been made on the 
shares, which the plaintiff was compelled to pay, 
and which he was unable to recover from Goss, 
he brought this action to reoover them from the 
defendant ,—Held (by Kelly, OJB., and Bramwell 
and Pigott, BB., Gleasby, B., dissenting), that 
Goss was an ultimate purclukser within the mean- 
\n^ of that term as applied in the usage of the 
Stock Exchange; that the defendant hacf fulfilled 



CUSTOM OF 8TO0X EXCEAKGE— oon<t»««<2. 
his obligation by passing a name to which no 
objection was taken according to the usage, and 
that, in the absence of any fraud either in the 
defendant or . in the purchasing brokers, the de- 
fendant could not be treated as nltimato buyer 
himself or be made liable for caUs. Maxted v. 
Paine. (Second Action; - - - 908 

• 

3. Sale of Shares — Principal and Agent — 

UUimaie Buyers."] The defendant purchased 
through Ms brokers on the Stock Exchange for 
the 15th of May, 50 shares in Overond, Gurney, 
& Co., Limited ; and on the name-day (the 14th) 
his brokers issued a ticket for the shares in his 
name to the selling jobber. On the 16th the 
same iobbcr bought of the plaintiff, through 
the plaintiff's broker t>n the Stock Exchange, 
thirty shares in the same company ; and having, 
in conformity with the usage of the Stock Ex- 
change, divided the defendant's ticket, he handed 
to the plaintiff's broker, in part performance of his 
contract, a ticket containing the defendant's name 
as purchaser of ten shares. The plaintiffs broker 
having (according to usage) paid to tlie jobber the 
sum steted on the ticket, being the price at which 
the defendant had bought, delivered to the de- 
fendant's brokers a transfer to the defendant at 
that price, duly executed by the plaintiff, together 
with the share certificates. The defendant's 
brokers thereupon repaid to the plaintiff's broker 
the purchase money, which was at their urgent 
request repaid to them by the defendant, who also 
received fn)m them and retained the transfer and 
share certificates, but did not otherwise adopt the 
contract. — The defendant's purchase of shares was 
made before the 10th of May, at a substantial 
price ; on that day the company stopped payment, 
and the plaintiffs shares were sold on the 16th at 
a discount exceeding the nominal value, that is, 
the amount paid up on the shares. Up to the 10th 
a transfer of the snares might have been registered 
without difficulty, but after that day the directors 
refused to register tmnsfers. — Two calls having 
been made on the ten shares, which the plaintiff 
as registered holder had been compelled to pay, 
he brought an action against the defendant to 
recover the amount, alleging a contract by the 
defendant to purchase the shares of ihe plaintiff 
and to indemnify the plaintiff against calls : — 
Held, by Kelly, C.B., and Pigott. B., that the 
defendant had contracted as alleged, and that he 
was therefore liable to repay to tiie plaintiff the 
calls BO paid by him, and that the declaration was 
rightly framed.— IfeU, also, that the stoppage of 

Siyment on the 10th of May made no difference. — 
y Channell and Gleasby, BB., that no such con- 
tract existed as alleged, and therefore (without 
deciding that the plaintiff had no remedy at law 
against the defendant) that the plaintiff could not 
recover upon the declaration as framed. Da>tb v. 
liAYCOCK ----- 87S 

• 

SAMAOS— Abstraction of water— Infringement of 

right 48 

See Infbinoejiient or Right. 

DA1IA0S&— Payment on demand--Bill of Bale- 
Reasonable time - - - 18 
See Payment on Dbm and. 
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DA1CA0E8 KOT EXCEEDIHG llO—Cod«^County 
CouH Act, 1867 (30 d: 31 Vict, c. 142), «. b—SJandtr 
— Practice — Power of Court to refer to their otcn 
Proceedings'] The 30 & 31 Vict. c. 142, 8. 5, 
ifphich eDactd that if in any action the plaintiff 
ihaU recoyer a sum not exceeding 101. in tort, he 
shall not be entitled to any costa, unless the judge 
certify that there was a suifficieut reason for bring- 
ing the action in a superior court, or the court or 
a judge shall by rule or order allow such costs, 
applies to aU actions, whether capable of being 
eommenced in a county court or not. — In an action 
for slander the plaintiff recovered 51. damages in 
a superior court On an application for a rule for 
costs: — Held, that inasmucu as he had neeeeearUtj 
brought his action in a superior court, and had 
recovered an amount of damages sufficient, in the 
absence of evidence to the contrary, to warrant 
the inference that his conduct in bringing it was 
neither frivoloqp nor vexatious, he was entitled to 
a rule for costs under 30 & 31 Vict. c. 142, s. 5. 
^Gray v. Wett (Law Rep. 4 Q. B. 175; commented 
0n. — The Court has at all times power to look at its 
own records, and to take notice of their contents, 
although they may not be formally brought before 
the Court by affidavit. Craven v. Smith - 146 
BSBZHTDBES— Assignment - - 887 

See Assignment of Debsntcbes. 
DSBTOB AHD GBEDITOB : See Cbeditobs' Deed. 
DEED : See Cbeditobs* Deed. 
DEED FLSADABLE HOT PLEADED— San^rup^ 
Act, 1861 (24 & 25 Vid. o, 184), m. 192, l^^—Sheriff 
— Acticnfor not Arresting — Certificate of BegiMtra- 
Hon of Deed of Arrangementr^Proteetion againd 
Execution.'] To a declctfation for not executing a 
writ of oa. SB. against a debtor, the defendants 
pleaded that they bad not arrested the debtor, 
Mcause subsequently to the accrual to the plain- 
tiffii of the claim fur which the judgment m the 
declaiation mentioned was recovered and the writ 
ef ca. sa, issued, and before the delivery of the 
writ to the defendants, the debtor had executed a 
deed of arrangement under the Bankrufitcy Act, 
1861, 8. 192, and obtained a certificate of its regis- 
tration, whereof the defendants had notice. The 
plaintiffii replied, that the said deed was a deed 
executed bdfore the commencement of the action, 
and contained a release, and (if valid) might have 
been, but was not, pleaded in bar of the action, 
and that the judnnent was signed for want of a 
plea, and the deed was not assented to by the re- 
quired number of creditors, and was null and void ; 
ef all which the defendants had notice :— JSeIcZ, on 
demurrer, a good replication. GoDvmrv, Stone 881 
DEFAXATIOH: See Libel. 
DELAY — Presentment of cheque— Laches - 868 

See Payment of Cheque. 
DSXAED— Ph^yment— BUlofsale - - 18 

See Payment on Demand. 
DEXIBB— Corporation— Common seal - 162 

See Tenancy fbom Yeab to Yeab. 
DIBE0I0B8 — Examination under Common Law 

Procedure Act, 1854, s. 60 - 87 

See Examination of Judgment Debtob. 
DISEOirOlTS, KOnOE 07: See Notice of Dis- 

HONOUB. 

DUTUBBAirCE 07 7IBHSBY— Several fishery 
See Several Fishery. r861 



DI8TUBSAKGE 07 KABKET— Jtfvmdfpol Cm-- 

poratione Act (5 <fe 6 Wm. 4, c. TG), s. S—Idmite of 
Borough.'] In boroughs, the limits of which for 
the purposes of parliamentary representation have 
been fixed by 2 & 3 Wm. 4. o. 64, s. 35, ached. O., 
and which are included in the 1st section of sche- 
dules A. & B. to the Municipal Corporations Act 
(5 & 6 Wm. 4, o. 76, s. 7), all places within the 
limits BO fixed, are by s. 8 of the latter Act, parts 
of the borough for all purposes ; and an ancient 
borough market may be lawfully held within such 
limits, although outside the limits <^ the old ma- 
nicipal borough. A market held in the same 
town with an old market, if held upon the same 
day, is a disturbance by intendment of law, but 
if it is held on a different day it is only evidence 
of disturbance for the junr. To support an action 
for disturbance of a market, it is not necessary 
that the defendant should have actually sold ; any 
active interference by him in the conduct of the 
new market, or participation in its profits or risk, 
is sufficient. Mayob, &c., of Dobcbesteb v. 
Ensob - - * - - - 885 

DYHTG WITHOUT ISSUE— Will— Construction- 
Estate tail by implication - 141 
See Estate Tail by Imfugation. 

EABKlhwnx — Light and air — ^Prescription Act, 
s. 3 — ^Actual enjoyment - - 186 

See Light and Aib. 

Support from subterranean water - MS 

See Supfobt fbom Subtebbamsan Wateb. 

EJEGTMSXT— Costs— Practice - - 68 

See Mesne Pboftib. 

EVJOYXSHT— Easement— Light and aix^---Pre* 
acription Act - « - 186 

See Light and Aib. 

EQUITASU PLEA 07 CBEDITORr DEED— 

Deed under BanJmmtcy Act. 1861 (24 A 26 Viet, 
c. 1341 Schedule D.J A deed made in the form of 
Schedule O to the Bankruptcy Act, 1861, and 
registered under s. 192, cannot be pleaded as an 
equitable plea to an action of debt by a non- 
assenting creditor. Wbigbt V. Jbllet - 
EBBOS^-Oase stated by arbitrator— Praotioe 187 

See Case Stated bt Abbitbatob. 
ESTATE TAIL BY UPLIGATIOK— mO— Cbn- 
etrudion-^Prenunption'^ Dying wOhoiU Jmue.] 
By a will made before the passing of the WiUs 
Act (1 Vict c. 26). the testator deviaed certain 
property to 8. his grandson, ** and if he shall die 
without issue that property shall retora to the E. 
family ; but if he hves to have children he shall 
have power to make a will of it to his children" : 
— JBsM, that under these words, S. took an estate 
for life only, and not an estate tail by implication. 
Eastwood v. Avison - - - - 141 

jsvjlujsaCE— Ejectment— Defendants possession 

See Mesne Pbofits. [W 
Libel— Privileged oommunication— Malice 

See Pbivilbged Communication. [889 
Libel— Publication - - - 169 

See Publication of Libel. 
Necessaries for infant - - - 88 

See Necessabieb fob Infant. 
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.:EZA]airATiov of judgxeht dxbioe— a>m- 

mon Law Procedure Act, 1854 (17 d: 18 Vict. c. 
125), 8, 60 — Body CorporcUe'-Power to Examine 
Directors.^ Tbe Gommoa Law Procedure Act, 
1854, 8. 60, enacts that it shall be lawful for any 
creditor who has obtained a judgment in any of 
the superior courts to apply to the CovlH or a 
judge for a rule or order that the judgment debtor 
should be orally examined as to any and what 
debts are owing to him : — Held (per Kelly, G.B., 
Pigott and Cleasby, BB., Ghannell, B., doubtine), 
that in an action in which a corporation were ae- 
fendants there was no power under this section to 
•order the oral examination of the directors of that 
•corporation. Dickson v. The Neath, &o., Bail- 
way COHPANT ----- 87 
SZECfUnOir of OOHVXTAVCE — Land taken 
oompulsorily - - - 309 

See Land taken Cou pulsobilt. 

FISSEBT -^ River changing course — Several 
fishery - - - - 361 

^Several Fibhert. 
FIZTUBS8 - Trade— Mortgage - - 828 

See Tbade Fixtures. 
JBATTDULEHT SXLITEBT OF GOODS— let of 
Bankruptcy (12 & 13 Vict. o. 106. «. 67>] A 
delivery of goods to be an act of bankruptcy 
within 12 k 18 Vict. c. 106, s. 67, must pass, or 
purport to pass, some property or interest in the 
Roods.— Cbtfon V. Jamn (1 Moo. & M. 273) fol- 
lowed. IsiTT «. Bbeston . - - 169 
TJLL AHB OOXPLBTB OAXGO— ChaWerparty— 
iVetj^W— •* BaUic " prinUd ratee—Carffo of " OaU 
^r other lawful Merdiandiee.**'] By a chaiterparty 
the defendant, the charterer, tmdertook to load at 
Archangel **a full and complete cargo of oats or 
other lawful merchandise," and the pXatntiffs, the 
shipowners, to deliver the same on being paid 
freigbt as foUowB:— '*4«. 6d. sterling per 320 lbs. 
weight delivered, for oats, and if any other cargo 
be uupped, in fiill and &ir proportion thereto, ac- 
cording to the London Baltic printed rates."— The 
defendant put on board at Archangel a full and 
complete cargo of flax, tow, and codilla, being 
three of the articles mentioned in the Baltic 
printed rates, and paid to the plaintiffs the freight 
earned by the goods thus shipped, according to a 
scale derived from the tables wnich constitute the 
Baltic rates. The plaintifb claimod in addition 
the difference between this amount and the larger 
amount which would have been earned by a full 
nnd complete cargo of oats :— feZd, that flax, tow, 
and cedilla being "lawful merchandise" within 
the meaning of the oharterparty, the defendant 
had fulfilled his contract lyy loading a full and 
complete cargo of those articles, and therefore was 
not, on the true construction of the cfaarterparty, 
liable for the additional freight claimed by the 
plaintiflb as upon a full cargo of oats. The 

SOUTHAMFTOV StEAH GoLLIERT CojaPANT V. 

Clarke ----- 78 

OAU LAWS— Covenant running with kind 80 
See Condition Bunninq with Land. 

OZVSAAL HIGHWAT ACT— s. 67 - 882 

See Nuisances Beuoval Acrr, 1855. 

^SHERAL FUOT ACT - - 888 

See CoKi'ULSORT Pilotage. 



GOODS " LAHDED "—Construction— Local Act 
See Harbour Tolls. [860 

HAGKHZT CAXBJAm—Bailway Station— "* Pub- 
lic Street or Rood "— " Stre^ or Place "— ** Plying 
for Hire "—1 & 2 Wm. 4, c. 22, w. 4. 35—16 i 17 
Vict, c. 33, s. 17.] A hackney carriage whilst on 
the premises of a railway company by their leave 
for the accommodation of passengers by their 
trains, is not ** plying for hire " in any " street or 
place " within tne meaning of the Hackney Car- 
riafi^e Acts, and the driver of such carriage cannot 
under those Acts be compelled to convey any per- 
son desirous of hiring it. — Semble (per Bram- 
well, B ), if the driver consents to be hired, the 
regulations of the Hackney Carriage Acts as to 
the amount of fare payable will attach. Case v. 
Storey- ----- 819 

EAUOUB TGLLB-CoMtrueUonr-Goode "^landedr] 
The defendants were empowered by a local Act to 
levy tolls on all goods landed within their harbour. 
In pursuance of a practice which had continued 
for many years, stones brought along the coast 
into the harbour were shot from the plaintii&f 
boats on to the shore, below high-water mark, 
and remained on the spot where they were depo- 
sited till they were shipped for exportation from 
the harbour : — Hdd^ that the stones were not 
landed within the meaning of the Act. Harvst 
V, The IfATOB, &c., of Ltmb Rbois - 800 

EOITSK— Light and air— Prescription Act— Actual 

enjoyment - - - * 196 

See Light and Air. 

UFLICATIOK 07 LAW— Estate tail— Will- 
Construction ... X4X 
See Estate Tail bt Ixplioation. 
nCPUID WABEAHTT OK 8ALB BT 8A1EPIX 
— Warranty of Merchantable Quality.'] The de- 
fendants, manufiicturers, contracted to supply to 
the plaintifb a quantity of grey shirtings accord- 
ing to sample, each piece to weigh 7 1m. Goods 
were delivered and accepted according to sample 
and of the agreed weight ; but it was afterwards 
discovered that the weight was made up by intro- 
ducing into the fabric 15 per cent, of china clay, 
which rendered the goods unmerehantable. The 

Eresence of the china clav could not be discovered 
y an ordinary examination of the sample. In an 
action against the defendants for breaon of an im- 
plied warranty of merchantable quality i—JIisU, 
that, in the absence of a sample, a warranty of 
merchantable quality would have been implied ; 
that the selling b^ sample excluded that implied 
warranty only with respect to such matters as 
could be judged of by tae sample, and that the 
action was therefore maintainaole. NuflBBB- 
wanjebBokanjbb Moot v. Gbbosost - Xz.Ch. 49 
DTOOBFOBATIOK — Lands Clauses Act, 1845 — 

City of London Sewera Act, 1848 1, 887 

See Cttt of London Sbwbbs Aot, 1848. 
IHBOBflKXSHT— Special— Bill of lading - 68 

See Special IxDOWSMMxan of Bill of 
Lading. 
IHTAHT— Necessaries— Evidence - - 88 

See Neoessaribs for Infant. 
IHFRIHOSICSHT OT BJOiBT —Right of Action 
without actual Damage^ Ad done hy One in derO" 
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nmiVGEMSHT OF BJOiBH^continued. 
gcUion of right of another — Bight of InhabUania of 
a District to have Water from a Spout in a Siah^ 
way —^ Jbttradion hy Riparian Owner.'] The 
plaintiffs, in common "with the other inhabitants 
of a particular district, enjoyed a cnstomary right 
at all times to have water &om a certain spout in 
a highway in the district for domestic purposes. 
The defendant, a riparian owner on the stream 
whereby the spout was supplied with water, on 
various occasions prevented such large quantities 
of water from reaching the spout as to render 
what remained insufiBcient for the needs of the 
inhabitants. The plaintiffs had not themselves 
ever suffered any actual personal damage or in- 
convenience : — deldf that an action for diverting 
the water was maintainable without proof of any 
actual persoual damage, inasmuch as the act of 
the defendant might, if repeated often enough 
without interruptioQ, furnish evidence in deroga- 
tion of the plaintiffs* legal rights. Habrop v. < 
HiBST - - - " - - «8 I 

nfGBAxixuiiX— Libel— Explanation - 284 ; 

See Ghabge of Ingratitude. 
iRTERXBT IH STOCKS— Charging order - 154 

See Chaboinq Oudeb. 
JLH vixATIOH— Land— Negligent user - 254 

See Negligent Ubeb of Land. 
ISSUE — ^Dying without issue — ^Will — Gonatruotion 

— Estate tail by implication - 141 

See Estate Tail bt Implication. 
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JUDOXEHT ni EJEGTXENT- 

fault - - - 
See Mesne Pbofits. 
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LACHES — ^Presentment of cheque — ^Delay 

See Patkent bv Cheque. ' 

LAHD — Xiandlord and tenant — Covenant running , 

with land - - - 20, 811 , 

See Condition Eunninq with Land. j 

Covenant Running with Land. I 

Negligence — License - - - 254 i 

See Negligent Useb of Land. , 

LAHD TAKEE OOKPTTLSOEILT— J^xeot^ion of 

Conveyance a condition precedent to Action for ! 
Price settled hy Aupard.'] Where, after notice to j 
treat, the amount of compensation to be paid for ; 
land compulsorily taken has been fixed by an i 
award under the Lands Clauses Act, 1845, an ac- | 
tion for such compensation cannot be maintained 
until a conveyance of the land has been executed. 
The Guabdians op the Bast London Union v. 
The IfETBOPOLiTAN Railway Oomfant - 309 

''LAEDED "—Goods— Construction— Local act 
See Habboub Tolls. [280 

LAEDIABD AED TEEAET—Oozporation— Com- 
mon seal — ^Demise - - . 182 
See Tenancy fbom Yeab to Yeab. 

— Covenant running with land - 20, 811 ■ 

See Condition Running with Land. | 
Covenant Running with Land. 
LAEDS CLAUSES ACT, 1845, s. 68 - - 1, 227 I 

See City of London Sbv^ebs Act, 1848. 

s. 133 - - - - - 808 

See ** Pbomotei.s." I 

I 



LEGACY DITTT ACT - - - 

See SuooBSSiON Duty Act. 
LIABILITY— Money received— Churchwaitlens. 

See Chubchwabdens. [6S 

LIBEL— Charge of ingratitude— Explanation 

See Chabge of Ingratitude. [284 
Privileged communication — ^Malice - 2S& 

See Pbivileged Communication. 
Publication— Evidence - - 18^ 

See Publication of Libel. 
LICEE8E— Land^-Negligent user - - 254 

See Negligent Ubeb of Land. 
LIGHT AED AJR—Eaeemeni— Prescription Act 
(2 & S Wm. 4, c. 71), s, ^—Actual Enjoyment— 
Unfinished House.'] To acquire a right to the access 
of light and air by actual enjoymerUt under 2 & S 
Wm. 4, c. 71. s. 3, it is not necessary that the 
house should ne occupied, or that it should be fit 
for immediate occupation during the statutory 
period. — ^A house was structurally completed, the 
roof finished, the floors laid, and the windows put 
in, but it was not internally completed nor fit for 
habitation. It so remained till within a period 
of twenty years before action, and was then 
finished : — Held, that the owner was entitied to 
maintain an action for the obstruction of its 
windows. Coubtauld v, Legh - - 188 

KALICE — libel — ^Privileged communication 282 
See Pbivileoed Communication. 

KABXET — Disturbance— Municipal Corporation 
Act, 8. 8 - - - - 881^ 

See DibTUBBANCE OF Mabket. 

MASTEB AED SEBVAET— Master of vessel— Col- 
lision— Compulsory })iIotage - 288 
See Compulsoby Pilotage. 

UEBCSAET 8HIFPIEG ACT, 1864 - 288 

See Compulsoby Pilotage. 



PBOFITS — Eeidence—Judgment hy de- 
fault in Ejectment — Common JJaw Procedure Aety. 
1852 (15<fc 16 Virt. e. 76), ss. 168. 170—Btde 112. 
Hilary Term, 1853— ^ictencc of Defendant's Pos- 
session — Pleading — Costs of Ejectment — Practice 
in Ejectment.'] In an action of trespass for mesne 
profits the plaintiffs proved that the defendant 
had had a lease of the premises (which was not 
produced), and that he had paid a yearly rent of 
3271. 10a., but when or for how long did not ap- 
pear. They also gave in evidence a judgment by 
default in a previous action of ejectment for the 
same premises. By the writ in the ejectment, 
which was dated the 5th of February, 1868, they 
had claimed title as from the 28th of March,. 
1867:— jgreW (per Kelly, C.B., ChanneU, Pigott, 
and Cleasby, BB.), that upon this evidence it 
sufficiently appeared that the defendant was 
tenant in possession of the premises at the date of 
the writ of ejectment, and that the plainti£& were 
therefore entitled to mesne profits from that time 
up to the time of their obtaining possession of the 
premises.— Per Kelly, C.B., tlie judgment by 
default in the ejectment, token alone, is no evi- 
dence of the defendant's possession of the pre- 
mises at any time ; neither for the period during 
which the plaintiffs claim title in the writ, nor at 
the date of the writ itself: Ive v. Scott (9 Dowl, 
993) commcnittd on.— Per ChanneU and Cleasby, 
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XESNE n/OTJTS— continued, 
BB., the judgment by default in the ejectment is 
prim& tsxiie evidence that the defendant was in 
possession at the date of the writ, but is not evi- 
dence of his possession for the period during 
which the plaintiffs claim title in the writ— The 
plaintiff in their declaration uUet^ed that they had 
** incurred great expense in recovering possession " 
of their land i^Beld, that under tiiese words they 
were entitled to recover the oosts of the previous 
action of ejectment. Peabse v. Goaksr - 02 
XnnSTER'S STIPXn) — Churchwardens— Pay- 
ment out of pew rents - - 68 

See CUUBCHWABDENS. 

mgTAXE— Action for Money had and received-^ 
Valuatum^Award^ By agreement between the 
outgoing tenant of a farm (the defendant; and the 
incoming tenant (the plaintiff), the amount to be 
paid by the plaintiff* to the defendant was leforred 
to two valuers, who made their valuation. A 
promissory note for the amount of the valuation 
(after deducting 20002. paid on account) was given 
by the pkintiff to the defendant ; and the plain- 
tiff entered into possession. On the occasion of 
his selling his interest in the farm to a tliird per- 
son, the plaintiff' discovered that errors had been 
made in the former valuation, by including items 
that ought not by the custom of the country to 
have been valued to him, and items that did not 
exist. He nevertheless paid the promissory note 
at maturity without objection. Afterwards, with- 
out having given the defendant any information 
as to the nature of his complaint of the valuation, 
and without having made any demand, he brought 
this action for money had and received :— jETcW, i 
by the Court, that the plaintiff could not recover.— . 
By Kelly, C.B., and Martin and Pigott, BB., that 
the valuers' award was final between the parties.— I 
By Kelly, CJB.,and Martin, B., that the conduct 
of the plaintiff had made it impossible to restore 
the parties to their original condition or to do 
justice between them, and that therefore the 
plaintiff could not maintain an action for money 
had and received.— By Martin and Brum well, BB., 
that to enable a plaintiff to maintain an action for 
money paid by mistake, as money had and received 
by the defendant, notice of the mistake must have 
been g^ven to the defendant and a demand made. 
¥wnsMAN V. Jeffries - - - . ig9 

MOHET HAD AHD SECZIVED— Mistake— Award 
See Mistake. [189 

MOBTOAGX— Trade fixtures - - 828 

See Trade Fixtures. 

XinnCIPAL OOBPOSATIOK ACT, s. 8 - 886 
See DiBTUBBANOE OF Market. 

HE CRBSAHTKB FOE JSVAST—Province of Judge 
and Jury—EvideneeA Where to a plea of infancy, 
in an action for goods supplied, tne plaintiff re- 
plies that they were necessaries, the question of 
*• necessaries " or ** not necessaries " is one of fact, 
and therefore for the junr. But, like all other 

guestions of fact, it should not be left to the jury 
y the judge, unless there is evidence on which 
they can reasonably find in the affirmative. — The 
phiintiff sued the defendant, a minor, for the price 
of a pair of jewelled solitaires worth 25Z., and of 
an antique goblet worth 151. 15«., which the plain- 



NXGE8SABIEB FOB INFAHT— cem/tnued 
tiff knew, when he supplied it, was intended for a 
present. The defendant was the son of a baronet, 
with no independent establishment, and in the 
receipt of an allowance of 500Z. a year. The 
question whether these articles were necessaries 
or not was left to the jury, who found that they 
were, and a verdict for the plaintiff for 402. 15s. 
was accordingly entered. The Court of Exche- 
quer subsequently held^ first (Kelly, O.B.. doubt- 
ing), that there was no evidence for the jury of 
the goblet beinc^ a necessary, and that therefore 
the verdict ought to be reduced by its price; and, 
secondly (Biamwell, B., dissenting), that there 
was evidence which was properly left to the jury, 
and from which they might fairly conclude that 
the solitaires were necessaries : — Meld (reversing 
on the second point the judgment uf the Court 
below), that there was no evidence of either article 
being a necessary, and that a nonsuit ought to 
have been directed. — Qwere, whether on the trial 
of an action for goods sold and delivered, where 
issue is taken on a replication of necessaries to a 
plea of infancy, evidence is admissible on the 
part of the defendant to prove that when the 
goods were supplied to him he was already suffi- 
ciently provided, but not to the knowledge of the 
plaintiff, with other goods of asimihu: description. 
Rtdeb v. Woubwbll - - - - dZ 
HEGUOEHCB— Collision— Compulsory pilotage 
See CoMPULBORT Pilotage. [288 
— Land — ^Licensee- - - - 284 
See Xeouoent User of Lakd. 
Bailway company — Train too long for plat- 
form 117 

See Train too Long fob Platform. 
HEGLIGEHT IT8SB OF LASD—Licentee—Invi- 
iation — Customer.'] At the defendants' station at 
C. it was the habit to unload coal wagons by 
shunting them and tipping the coal into cells ; it 
was also the practice for the consignees of the 
coal, or their servants, to assist in the unloading, 
and for that purpose to go along a fiagged path by 
the side of the wagons. The plaintiff was con- 
signee of a coal wagon, which could not be un- 
loaded in the usual way on account of all the cells 
being occupied. With the permission of the 
station master, he went to his wagon, which was 
shunted in the usual place, took some coal from 
the top of the wagon, and descended on to the 
flagged path. The flae he stepped on gave way, 
and he roll into one of the cells and was injured : — 
Held, that, although not getting his coal in the 
usual mode, the plaintiff was not a mere licensee, 
but was engaged, with the cr)nsent and invitation 
of the defendants, in a transaction of common 
interest to both parties, and was therefore entitled 
to require that the defendants' premises should be 
in a reasonably secure condition. Holmes v. The 
North EAfirrEUK Railway Company - 864 

KO EFFECTS— Notice of dishonour — Cheque 818 

See NonoE of Dishonour. 
KOKBUIT— Rule to set aside— Practice - 152 

See Rule to Set Aside Nonsuit. 
KOnCE OF J^lSEOSGUB^Cheque^No EfedB-^ 
Beasonable Expectation of Che^^ being Paid.] In 
an action by tne holder against tlie drawer of a 
dishonoured cheque, notice of dishonour is ex- 
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ironCE OF SISHOHOTJS— coiat/iued. 
•cused by want of effects at the time when the 
<lrawer would reasonably expect the cheque to be 
presented for payment, provided the drawer had 
no reasonable expectation that it would be paid. 
—The want of effects which will excuse notice of 
dishonour need not be a want of any effects ; it is 
sufficient if there are no effects sufficient for 
the payment of the cheque. Casew v, Duce- 
WOBTH ------ 813 

jnjIBAHCSS SEXOVAL ACT, 1866 (18 d: 19 Vict 
c. 121), s,22r—8ewer8^Condruction— Local Act 
end General Act — CompeMcUion — Creneral JSigh- 
way Act (b & Q Wm. 4, e. 50), «. 67.] The de- 
fendants were commissioners under a local Act» 
which empowered them to make drains through 
private enclosed lands, after giving twenty-eight 
days' public notice^ with power to persons inte- 
rested to object and to appeal. The defendants 
were also, as such commiasioners, by s. 3 of the 
Nuisances Bemoval Act, 1855, the local authority ; 
Hud as the local authority, were, by s. 22 of the 
same Act, and by s. 67 of the General Highway 
Act, empowered, without giving notice, to make 
drains tnrough private endfosed lands adjoining a 
highway, for the purpose of removing an existing 
nuisance. A watercourse used as a sewer being a 
nuisance, and a new sewer being necessary to re- 
move the nuisance, the defendants, without giving 
notice, made a new sewer through the plaintiffs en- 
closed land adjoining a highway, not in the line of 
the watercourse : — UM (reversing the decision of 
the Oourt below), that the defendants were entitled 
to act under either the local Act or the general 
Act, at their election ; and that the making of the 
sewer in that manner was within their powers 
under the general Act — S. 22 of the Nuisances 
Bemoval Act, 1855, construed with s. 67 of the 
General Highway Act, empowers the local autho> 
rity, where a new sewer is necessary, to make the 
iiame in any direction they think fit through pri- 
vate enclosed lands adjoining a highway, although 
no sewer previously existed there. — ^The same 
sections provide compensation for damage caused 
by the making of such a sewer, to the owner or 
occupier of the land through which the same is 
made. Eabl of Dxbbt v. The Bubt Impbovb- 
lUDiT CoaocanoNXBS - - - Ex. Oh. 822 

'*0AT8 AHD OTRXB LAWFUL XSROHARDIZS " 

— Oharterparty - - - - 78 

See FiJLL Ain> Ooxpletb Cabgo. 

PATXXHT — Pew rents — Ifinister^s stipend — 
Churchwardens - - - 68 

See Ghdbohwabdens. 
f ATIDBHT BT CBJSKm^Presentment of Cheaue 
— Delay — IfOeAea.] A creditor who takes from nis 
debtor's agent on account of the debt the cheque 
•of the agent, is bound to present it for payment 
within a reasonable time ; and if he fails to do so, 
and by his delay alters for the worse the position 
of the debtor, the debtor is discharged, although 
he was not a party to the cheque. Hopkins v, 
Wabe - - - - . - 868 

TAYXnT OK DIKA]n)-*jBta of Salo—ReaBon^ 
ntie Time — Damof/ee,'] To secure a floating ba- 
lance, the plaintiff conveyed to the defendants by 
bill of sale the machinery, &o., in and upon the 



FAVJUUIT OK SEXAKD — eotUinued, 
plaintiff's mill ; the bill of sole contained a pro- 
viso for redemption if the plaiutiff should inelantly 
on demandf and without delay on any pretence 
whatsoever, pay the sum due ; it provided that the 
demand mignt be made personally on the plain- 
tiff, or hy giving or leavina verbal or written notice 
to or for him at his place of business, &c., so 
nevertheless that a demand be in fact made ; that 
on default of payment the defendants might enter, 
and seize, and sell, but that tmtil default the 
plaintiff should remain in possession. — In the 
plaintifiTs absence from his place of business, a 
demand was made there by the defendants upon 
his son, who stated his inability to meet it ; and 
the defendants immediately seized : — Beldj that 
the notice required by the deed in case of the 
' plaintiff's absence was such a notice as might be 
' reasonably supposed to reach the plaintiff, and to 
give him an opportunity of complying with it 
within a reasonaole time ; and that the seizure 
was, therefore, not justified. Mabsetv. Sladsn 18 
PSKALTIE8 — Application — Borough justices 

See Application of Penalties. [292 
FETmOK OF AFFXAL-Eight to begm - 827 

See Right to Begin. 
FILOTA0X, OOKFULSOBT: See Gompulsobt 

Pilotage. 
FISASIKO— Ejectment— Evidence - 92 

See Mesne Pbofits. 
"FLYIKO FOE HIBE*'— Hackney carriage- 
Railway station — Public place - 819 

See Hackney Cabbiaob. 
FOOBrSATB— Lands Glauses Act, 1845, s. 138— 

•* Promoters.*' - - - 808 

fiBS^PBOMOTEBS." 

FORT OF LOXDOV— ColliBio&~-Ck>mpulsory pilot- 
age 288 

See Gompulsobt Pilotage. 

FBAOnOE—Gase stated by arbitrator— Error 187 
See Gase stated bt Abbitbatob. 

Gonversion — Succession duty — Legacy duty 

See SvooESsiON Dtjtt Act. [8m 

Gosts — Ejectment - - - 92 

See Mesne Pbofits. 

Necessaries for infant — Province of judge and 

jury ----- 82 
See Neoessabies fob Infant. 

Right to begin — Summons under Succes- 
sion Duty Act, 1853 - - 827 
See Right to Begin. 

Rule to set aside nonsuit - - 152 

See Rule to set aside Nonsxht. 

FBB80SIFTI0K — Private chapel —Ownership- 
Evidence - - - - 278 
See Pbiyate Ohapel. 

FBBSOBIFTIOKACT, S.3 - - - 126 

See Light and Aib. 

FRSSEKTMEKT of cheque— Duty— Laches 268 
See Patuent bt Ghsque. 

FBEStnCFTIOH — Will — Gonstruction — Estate 
tail by implication - - - 141 

See Estate Tail bt Iupucation. 

FBIKCIPAL AKD AOEHT— Gieditors' deed — 
Signature — Assents - - 107 

See Assents to Gbeditobs* Deed. 
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PBIKCIPAL AHD AOUST— continued, 

Publication of libel— Evidence - 169 

See PuBLiCATioK OF Libel. 

Sale of shares— Custom of Stock Exchange 

[81, 808, 878 
See Custom of Stock Exchange. 1, 2, 8. 

Signature — Promissory note — '* As secre- 
tary"- - - - - 102 
See Signature in Rkpbesentative Cha- 

BACTBR. 

PBIVATE CHAPEL— C^peZ part of Parish Church 
— Pew8 — GrecU and lesser Chancels — Freehold of 
Inheritance — Immemorial User — Reoaratum — 
Preseriptum — Evidence."} The freenold of a 
chapel or lesser chancel may be vested in a private 
person, though such chapel or chancel forms an 
integral portion of, and is under the same roof 
with, a parish church. The enjoymeut of such a 
chupel or chancel, and the right to its exclusive 
use, is not necessarily annexed to a dwelling- 
house. — Immemorial repair of a chapel or lesser 
chancel which is part of a parish church, coupled 
with other acts of ownership, is evidence of a free- 
hold of inheritance in it being vested in those 
who have executed the repairs and exercised the 
acts of ownership. Chapman v. Jones - 278 
PBIVILEGXntOMABBEST— ilcctiMd Person ap- 
spearing on his Beoognizanees at the Hearing of &e 
Charge againtt hinuelf.'] An accused person, who 
Attends under his reoo^zances at the hearing of 
the charge against himself, is privileged from 
ftrrest on civil process during his return home. — 
The defendant was ohargea with embezzlement 
before a police magistrate ; after several hearings 
he was remanded on bail ; he afterwards attended 
at a further hearing on his recognizances, and as 
b« was leaving Court after a further remand he 
was arrested on a ca. sa. at the suit of the plain- 
tiff : — Hdd, that he was entitled to be discharged. 
— ^SemUe, any person whose presence is necessary 
to the administration of piiblio iustice, and 9n 
whose will it depends whether he snail or shall not 
attend, is privileged from arrest on civil process, 
«undo, morando, et redeundo. — Hare v. Hyde 
<16 Q. B. 394 ; 20 L. J. (Q.B.) 185) distinguished. 
OiLFiN ». Cohen - - - - 181 
PBIVILEGED OaunDJnCLTWB-^Libel-Aetual 
Malice— Evidence for the JuryA Libellous ex- 
pressions used in a privilegea communication 
may be evidence of actual malice for the jury ; 
but if, taken in connection with admitted facts, 
thev are such as might have been used honestly 
4ina bon& fide by the defendant, the judee may 
withdraw the case from the jury and direct a 
verdict for the defendant. — The <£3fendant, in a 
privileged communication, described the conduct 
of the plaintiff ^'as most disgraceful and dis- 
honest." The conduct so described was of an 
equivocal nature, and might honestly and bon& 
fide be supposed by the defendant to be such as 
he describea it : — Held, that, implied malice being 
negatived by the privilege, there was no evidence 
of actual malice, and that a verdict for the de- 
fendant was properly directed by the judge at 
the trial. Spill v. Maule - - Sz. Ch. 282 
PBOBATE^DTJTY— TFtUs Act (7 Wm, 4, e. 1 Viot. 
«. 26). $, 33—55 Geo. 3. c. 184, Sch, part 3 — 
Decease of Legatee^ leaving issue, in the Ufetime of 



PBOBATE W3TY— continued. 
Testator.'] A testator bequeathed his personal 
estate to nis son, who died in his father's lifetime, 
leaving issue : — Held, that the executors of the 
son were chargeable with probate duty on the 
amount of the bequest, in the same manner as 
they would have been had the son actually sur^ 
vived the father. The Executors of Pebby v. 
The Queen ----- 27 
PBOmSSOBY HOTE— Signature — ^Representative 
character - - - - 102 

See Signature in Representative Cha- 
racter. 
" PEOMOTERS"— La7MZ« Clauses Ad, 1845 (8 Vict, 
c, 18). s. 133 — Poor-rate.] The Metropolitan 
Board of Works are " promoters'* within s. 133 of 
the Lands Clauses Act, 1845, and may be liable 
to an action in respect of any deficiency in the 
poor-rate caused during the construction of their 
works by their acquisition of rateable land in a 
parish. — /Semb/e, persons intrusted with the con- 
struction of public works under Acts which in- 
corporate the Lands Clauses Act, 1845, are, in 
the absence of special circumstances, ** promoters" 
within 8. 133 of that Act— S. 133 applies, if it 
appears that the works, when constructed, may, 
in part or in whole, be the subject of beneficial 
occupation. — Qwere, whether it would apply in a 
case where it appeared that the works, when com- 
pleted, could not be the subject of beneficial 
occupation. Wheeler v. The Metropolitan 
Board op Works - - - - 803 
FBOncnOK— Execution— Creditors' deed— Re- 
gistration - - - 881 
See Deed Pleadable not Pleaded. 

<( PUBLIC 8TBEST OB BOAD "—Hackney car- 
riage— Railway station - - 819 
See Hacknet Caeriaqb. 
PUBUCATIOir OP UBSI — Distinction l)eiween 
Civil and Criminal Proceedings — Liability of 
Principal for Agenfs Ads — Evidence!] The de- 
fendant P. was chairman of, and the other defend- 
ant E. was present at^ a meeting of a board of 
guardians on an occasion when there was a dis- 
cussion concerning the plaintiff's conduct, in the 
course of which defamatory statements concerning 
him were made. Reporters for the local press 
attended the meeting in the ordinary discharge of 
their duty. The defendant E., during the pro- 
ceedings, said "he hoped the local press would 
take notice of this very scandalous case," and 
requested the chairman to give an outline of it. 
The defendant P. complied, and in the course of 
his statement said, *' I am glad gentlemen of the 
press are in tlie room, and I hope they will take 
notice of it." The defendant E. added, '' and so 
do I." The defendant P. further expressed a 
hope that publicity would be given to tne matter. 
A correct but condensed summary of the pro- 
ceedings, containing matter defamatory to the 
plaintiff, was afterwards inserted in two local 
newspapers. An action of libel was thereupon 
brought against the defendants. The declaration , 
to whicli the general issue was pleaded, charged 
them in two counts with publishing the reports in 
question, which were set out verbatim. The 
judge at the trial directed a verdict to be entered 
for the defendants, being of opinion that there 



410 



INDEX. 



[Ex. Vol. IV. 



PUBLICATIOK OF JJSXL^eonHnucd, 
was no evidence for the juiy of the publication by 
the defendants of the libels complained of. On 
the argument of a bill of exceptions tendered to 
this ruling : — Held (by Keating. Montague Rmitb, 
and Hannen, JJ., Byles and Mellor, JJ., dissent- 
ing), a misdirection. — By Montague Smith, Keat- 
ing, and Hannen, JJ. Where a man makes a 
request to another to publish deftunatory matter, 
of which for the purpose he gives him a state- 
ment, whetlier in full or in outline, and the agent 
publishes tliat matter, adhering to the sense and 
substance of it, although the language be to Bome 
extent his own, the man making the request is 
liable to an action as the publisher. — By Byles, J. 
There is a great difference between the authority 
which will make a man liable criminally for the 
acts of his agent, and that which wHl make him 
liable civilly. A principal is not civilly liable 
unless the agent's authority be by the agent duly 
•pursued, but the principal may be criminally ; 
liable, though the agent have deviated very widely 
from his authority.—^, v. Cooper (8 Q. B. 533) 1 
conunented on. Pabkes v. Pbescott Sx. Ch. 169 | 

QUAUTT-r-Warranty— Sale of goods by sample — 
Implication of law - - 49 , 

See Implied Waritaxty on Sale by I 
Sample. i 

EAILWAT OOMPAinr— Negligence — Train too 
long for platform - - - 117 j 

See Train too Long for Platform. ; 
BAUWAT 8TATI0K -> Hackney carriage — i 
*• Public street or road " - - 319 

See HACKmsT GARBUkGE. 
BEA80KABLE TIME — Payment on demand- 
Bill of sale - - - - 13 , 
See Pathent on Demand. 
BEOOOHIZAKCE — Appearance at hearing — ^Privi- 
lege from arrest - - - 131 
See Privilege from Arrest. 
BmsniATIOir— Creditors' deed— Execution 

See Deed Pleadable not Pleaded. [331 
BEVEB8I0K— Assignee— Covenant running with 
land - - - - 20, 311 

See Condition Running with Land. 
Covenant Binning with Land. 
BIOHT TO BEOIK — Summons under Succession 
Duty Act, 1853 (16 & 17 Vict. c. 5l)—I\fifion of 
Appeal — Legacy Duty Acts.'] Petition of appeal 
under the Succession Duty Act, 1853, s. 50, 
against an assessment made by the Inland Re- 
venue Commisbioners on the petitioner in respect 
of a succession alleged to accrue to him under a 
will. — The petitioner admitted that some duty 
was payable. — The only question was as to the 
amount that was payable .—Held, that the peti- 
tioner had the right to begin. In re Greenwood 

[827 

BIVZB CHAHGIKO ITS 0017B8E— Several fishery 

See Several Fishery. [361 

BULE 112 07 EILABT T2RM, 1853 - 92 

See Mesne Profits. 
BULS TO SET ASIDE KOVSUIT— Poir<;r of De- 
fendant to object to Verdict being entered for Plain- 
tiff on the Ground that it would he against tlie 
Evidence — Notice.'] On the argument of a rule to 



BITLS TO SET ASIDE KOabuit — continued. 
set aside a nonsuit on the ground that upon 
certain findings of the jury the verdict should 
have been entered for the plaintiff, the defendant 
may show that the verdict, if so entered, would be 
against the weight of evidence, although he may 
not have informed the Court within the first four 
days of the term succeeding the trial of his inten- 
tion to raise such an objection. Walker v. Cory 

[162 

SALE OF GOODS — Sample— Implied warranty 49 
See Implied Warranty on Sale by 
Sample. 
BALE 07 SHABE&— Custom of Stock Exchange 

[81, 203, 37S 
^lecCrsTOM OF Stock ExciL\NGE. 1,2,3. 
SET-OFF — ^Assignment of debentures — Company 
See Assignment of Debentures. [387 
SEVEBAL FlniLfittT— Tidal Eiver^River cJiang- 
ing Cowrse — Following Fishery — New Channel— 
Disturbance of Fishery.] A several fishery in a 
tidal river, the waters of which have permanenlly 
receded from one channel, and flow in anoth<.'r, 
cannot be followed from the old to the new chan- 
nel. The Mayor, d:c., OF Carlisle V. Graham 361 
8EWEB8— Nuisances Removal Act, 1855 — Con- 
struction - - - - 222 
See Nuisances Removal Act, 1855. 
SEABES— Charging order - - - 154L 
See Charging Order. 

Sale — Custom of Stock Exchange 

[81, 203, 373 

See Custom of Stock Exchange. 1, 2, 3. 

8EEBIFF— Creditors' deed pleadable not pleade<l 

—Execution- - - _ 331 

See Deed Pleadable not Pleaded. 

SIGKATUBE— Creditors' deed— Agent's authority 

— Assents - - - - 107 

« See Assents to Creditors' Deed. 

Promissory note — Representative character 

[102 
See SiONATUBE IN Representative Cha- 
racter. 
si GH ATtntE nr BEFBESENTATIVE CEABAC- 
TEBt— Promissory Note— Note Signed "as Secre- 
tary " of an Incorporated Company — Personal 
Liability of Maker?] The following promissory 
note was signed by the secretary of an incorpo- 
rated company : — " 15002. On demand I promise 
to pay Messrs. Alexander and Co., or order, the 
sum of one thousand five hundred pounds, with 
legal interest thereon until paid, value received 
the 16th of August, 1865. For Mistley, Thorpe, 
and Walton Railway Companv.— John Sizer, 
secretary." In an action on the note by the 
payees against the secretary:— fleW (per Kelly, 
C.B., and Pigott, B.,Cleasby, B., hesitating), that 
he was not personally liable. Alexander v. Sizer 

[108 
SLA]n>EB— Costs— Damages not exceeding lOL 

See Damages not exceeding lOZ. [14S 
SPECIAL IEDOBSEXENT 07 BILL OF LADING 
— Discharae of Consignee from Liability ~ Acqui- 
cBcence— Acceptance of Contra^!] The consignee 
named in a bill of lading being sued for fndght, 
pleaded that he indorsed the bill before arrival of 



Ex. Vol. IV.] 



INDEX. 



411 



SPECIAL IHDOXfillCnT 07 BILL 07 LKDTXQ 
— toniinued. 

the ship in the words "Deliver to W. & K. or 
<)rder, looking to them for all freight, dead freight, 
and demurrage, without recourse to us;'* and tliat 
the plaintiffs accepted the indorsement, and in 
pursuance of it delivered the goods to W. & K., 
and not to the defendant. At the trial it was ad- 
mitted that the defendant would have been liable 
to W. & K. for any freight paid by them. There 
was a conflict of evidence as to whether the in- 
dorsement was or was not on the bill when it was 
shewn to the captain, but the captain swore he 
did not see it. The learned iudge directed the 
jury that it was immaterial wnether the indorse- 
ment was or was not on the bill unless the captain 
saw it, and that the onus lay on the defendant of 
proving that the captain saw and assented to it. 
The jury found a verdict for the plaintiffs; and 
the defendant obtained a rule for a new trial 
on the ground of misdirection, which was dis* 
charged : — Held (affirming the judgment of the 
Court below), that the defendant having been at 
the time of the alleged indorsement liable for the 
freight, and admitting that he still remained sub- 
stantially liable, he was bound to prove an assent 
on the part of the plaintiffs discharging him from 
that liibility, and that assent would not be proved 
by shewing Uiat the indorsement was on tne bill 
when it was presented to the captain, without 
proving that the captain in fact assented to it. 
Lewis ». M'Ejm - - - - 68 

STATUTES : 

32 Hen. 8, c. 34 - - - - ao 

See GoNDinoK Rcnnino with Land. 
36 Geo. 3,0. 52 - - - - 545 

See Succession Dutt Acrr. 
55 Geo. 3, c. 184 - - - - 345 

See SuocESsiON Dctt Act. 
, Bch. pt. 3 - - 27 

See Probate Duty. 

58 Geo. 3, c. 45, s. 73 - - - 68 

See Chubchwabdens. 

59 Geo. 3, c. 134, s. 26 - - - 68 

See Chubchwabdens. 
€ Geo. 4, c. 125 - - - - 238 

See CoMPCLsoBY Pilotage. 
9 Geo. 4, c. 61, s. 26 - - - 298 

See Application of Penalties. 

1 & 2 Wm. 4, c. 22, ss. 4, 35 - - 819 

See Hackney Cabriage. 

2 & 3 Wm. 4, c. 71, s 3 - - - 126 

See Light and Aib. 
5 & 6 Wm 4, c. 50, s. 67 - - - 282 

See Nuisances Removal Act, 1855. 

5&6Wm. 4,0. 76, s. 8 - - - 885 

See DiBTUBBANCE OF Mabxet. 

7 Wm. 4 and 1 Vict. c. 26, s. 33 - - 27 

See Pbobate Duty. 

1 & 2 Vict, c 110, s. 14 . - - 154 

See Obaboino Obder. 

3&4Vict.c. 82,s. 1 - - - 154 

See Charging Obdeb. 

8 Vict. c. 18. s. 68 - - - 5,227 

See City op London Seweks Act, 1848. 



STATUTES — continued. 
8 Vict. c. 18, 8. 133 - - - 808 

See " Pbomoters." 
11 & 12 Vict c 43, s. 31 - - - 292 

See Application of Penalties. 

11 & 12 Vict. c. olxUi. - - 5,227 

See Crnr of London Sewebs Act, 1848. 

12 & 13 Vict. c. 106, 8. 67 - - - 159 

See Fbaudulent Deliveby of Goods. 

15 & 16 Vict. c. 76, ss. 168, 170 - . 92 

See Mesne Pbofits. 

16 & 17 Vict. o. 33, s. 17 - - - 819 

See Hackney Cabbiage. 

16 ft 17 Vict. 0. 51 - - - 827,845 

See Right to Begin. 
Succession Duty Act. 

17 & 18 Vict. c. 36, ss, 1. 7 - - 107 

See Assents to Cbeditors* Deed. 
17 & 18 Vict. c. 104 - - - 288 

See CouFULSOBY Pilotage. 

17 & 18 Vict, a 125, s. 60 - - . 87 

See Examination of Judgment Debtob. 

18 & 19 Vict c 121, s. 22 - - - 222 

See Nuisances Removal Act, 1855. 
24 X 25 Vict. c. 75, s. 4 - - - 292 

See Application of Penalties. 
24 & 25 Vict. o. 134, s. 192 - 9, 107 

See Assents to Cbeditobs* Deed. 

Equttablb Plea of Cbbditobs* Deed. 

, B8. 192. 198 - 80, 881 

See Application quia timet. 

Deed Pleadable not Pleaded. 
I 30 & 31 Vict. c. 142, s. 5 - - - 146 

! See Damages not exceeding lOZ. 

STAYHTG PBOCEEBIKOS— Process — Creditors' 
Deed 80 

See Application quia timet. 
8TZFZHD 07 M1H18TE&— Churchwardens— Pav- 
ment out of pew-rents - - 68 

See Chubchwabdens. 
' STOCK AHD SHARES— Charging order - 154 
! See Charging Obdeb. 

' STOCK EXCEAKOX— Cuiitom— Sale of shares 

81, 908, 878 
£460 Custom OF Stock Exchange. 1,2,3. 

I " 8TBXBT OB PLACE"— Hackney carriage— Rail- 
way station - - - - 819 
See Hacknet Cabbiage. 

SUOCESSIOK DUTT ACT, 1858 (16 & 17 Viet, c. 51) 
—Legacy Duiy Act (36 Geo, 3, c. 52)— 55 Geo. 3, 
e. IM— money to he laid out in Land^Convereion 
--Practice.'] By a will, dated in November, 1799, 
J. De L. gave to trustees 10,0002. consols, and cer- 
tain other sums, upon trust that they should L^y 
out both principal and interest in the pui-chase of 
land, to be conveyed to the use of Charles De L., 
his eldest son, for life; remainder to trustees, to 
preserve, &o.; remainder to the first and other 
sons of Charles De L. and the heirs male of their 
bodies successively in tail male, and in default of 
such issue to the use of James De L., another son 
of the testator, for life, with similar remainders ; 
remainder to the testator's own right heirs. The 
testator died on the 8th of April, 1800, lea vine his 
two sons, Charles and James, and one daughter, 
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SUCCE88I0V DUTT ACT, IWZ— continued. 
Susanna, him surviving. The moneys directed to 
be laid out in land were never so laid out, and 
Charles during his life received the dividends 
upon the wliole*'real estate fund." In L840 ho 
died a bachelor and intestate, whereupon the divi- 
dends were paid to James up to May, 1857, when 
he also died a bachelor and intestate. Susanna 
De L. tlien became the only lineal descendant and 
heir at law of the testator. SHe died in April, 
1866, unmarried and intestate, having refused 
during her lifetime to receive either dividends or 
principal of the monev left under her father's will. 
Shortly afterwards, the "real estate fund" was 
paid into the Court of Chancery in an adminis- 
tration suit, and eventually was directed to be 
paid out to the petitioner, who was a grandson of 
a brother of the testator, and heir at law of 
Susanna De L. — ^The Commissioners of Inland 
Revenue required the petitioner to pay succession 
duty on the ** real estate fund " at the rate of 5 per 
cent, under the Succession Duty Act, 1853 (16 & 
17 Vict. c. 51), 8. 10, on the ground of the same 
being a succetfsion to him derived from Susanna 
De L., as the " predecessor." — On appeal against 
this assessment: — Eddy per Kelly, C.B., and 
Channell, B., that duty was not payable under 
the Succession Duty Act, 1853 (16 & 17 Vict. c. 51), 
but under the Legacy Duty Act (36 Geo. 2, c. 52). 
— Per Bramwell and Cleasby, BB., that duty was 
payable under the Succession Duty Act, 1853 (16 
& 17 Vict. c. 51), as on a succession from Susanna 
De L., as the " predecessor." — SevtbUt per Bram- 
well, B., under whichever Act duty was payable, 
the amount charged by the conunissioners was 
correct, Cliarles De L., James De L., and Susanna 
De L^ having all died after 55 Geo. 3, c. 184, came 
into force.— Per Kelly, CB. The doctrine of the 
court of eouity, that money directed to be laid out 
in land is land, does not extend to the interpreta- 
tion of statutes imposing duties on personal estate. 
In the Matter of De Lancet's Succession - 846 
8UH1E0KB UHDEB 8ir0CE88I0K DUTT ACT— 

Bight to begin ... 827 

See Right to Begin. 

SUPPOBT 7S0X SUfiTEKBAHSAH WATEK— 

Cmiveyanee of Land for Building Purpoaes^Dero- 
gallon from Or ant— Covenant to Build to aeeure 
Ment^ An owner of land has no right at common 
law to the support of subterranean water. — Semble : 
— One, who Dy draining his own land withdraws 
from an adjoining owner, claiming under the Fame 
grantor, the support of water theretofore b( neath 
the lanil of that owner, and thereby causeH the sur- 
face of that land to subside, is not liable for the 
injury intiicted, unless the act of draining is abso- 
lutely in derogation of the special purpose for 
which the land was originally granted to the ad- 
joining owner. — A deed of conveyance of land for 
building purposes contained a covenant by the 
^antee to build to secure the rent rci>erved: — 
Held, that the adjoining owner who claimed under 
the same grantor, was, nevertheless at liberty to 
drain his own land, although the result of his 
doing bO was to cause a subsidence in the surface 
of the land of the first grantee. — The owner of a 
piece of land, close to Manchester, granted it in 
fee in 1835, to S. H. for building purposes, sub- 
' jeot to a chief rent. S. H. in April, 1804, granted 



8IFPF0BT FBOX CnTBTEBBAHSAH WATEB— 

continued. ^ 

a portion of it, which was of a wet and spongy 
character, to C. in fee for similar purposes, subject ^ 
to a similar rent. In the same month C. mort- 
gaged this portion to the plaintiff, who entered 
into possession. The orig^ul deed of conveyance , 
from the owner to S. H. and also that from S. H. : 
to 0., contained covenants by tiie grantees respec- 
tively to build a sufficient number of messuages to- 
secure the rent reserved. Some cottages were 
aft(>rwards built by the plaintiff on \m portion of ; 
the land, but before their erection nothing had 
been done with the land, either bv draining or 
otherwise, to make it more suitable to bear the 
weight of the cottages. In June. 1864, S. H. con- 
veyed the adjoining land, being the other portion 

' of the land originally granted to him in 183% to 
E., and by successive conveyances it subsequently 
became vested in certain trustees for the purpose 
of erecting a church thereon. The deCendant wan 

I the builder employed by them to cariy out this 
object. .In order to secure the safety of the church, 
it was necessary for the defendant to excavate 
deeply, and during the progress, and in conse- 

^ quence of this operation, the wet and spongy land 
on which the plaintiff's cottages were erected wa^^ 

. drained and subsided, and the cottages were 

, cracked and injured. The land would have sub- 

' sided even if no buildin^ps bad been erected on it. 
In an action by the plaintiff to recover damagea 

' for these injuries :—JSeld (affirming the judgment 
of the Court below), that he was not entitled to re- 

; cover. Popplewell v. Hodkinson - - 24& 

I 

I TEVAKOT FBOX TEAB TO "OAiR- Corporation , 
—Common Seal — Landlord and Tenant— Demise 
for a Term of Years.'] One who enters upon, occu- 
pies, and pays rent for corporate propertv under a 
demise for a term of years, made on behalf of the | 
corporation, but not sealed with the.r common i 

! seal, becomes tenant from year to year of the cor- 

' poration, on such terms of the demise as are appli- 
cable to a yearly tenancy. — Wood v. Tate (2 B. & 

! P. (N. R.) 247), followed.— SwnWe. per Kelly, C.B.. 

: that when an individual contracts with a corpora- 
tion in such a manner that the contract, though 
not under seal, nuiy be enforced in equity against 
them, the individual is bound at law by any stipu- 
lation by him, which is made in consideration of 

, the liability so imposed upon them. The lilccLE- 
8IA8TICAL Commissioners v. 'Meural - IBZ 

TEKAITT ; See Landlord akd Tenant. 

I TIDAL BIVBB— Several fishery— River changinjc 
I course .... ggi 

See Several Fishery. 
I TmZ— Payment on demand— Bill of sale - IS 

See Patuent on Demand. 
I TOLLS— Harbour— Construction— Goods •* landed'* 
See Harbour Tolls. [260 

TBASE YJXTJmEB—Morfgaffe.'] Trade fixtures 
which have been annexed to" the freehold for the 
more convenient using of them, and not to im- 
prove the inheritance, and which are capable of 
bum;; removed without any appreciable damage to 
tho freehold, pass under a mortgage of the free- 
hold to the mortgagee. Climie r. Wood 

[£z.Gh. 32a 
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TBAIK — ^Negligence — ^Train too long for platform 
See Tbaik too Long yob Platform. [117 

TBAIH TOO LOVG FOB YLLTWO'BJir-NegK^ence 
— BaUway Com^ny,'\ An exonrsion train in 
which the plaintiiCi (hoBband and wife) were pas- 
aengen to Khyl, arrived at Khyl station and, the 
train beine too long for the platform, the carriage 
in which tney were oyershot it. It was then day- 
light. The passengers were not warned to keep 
their seats, nor was any offer made to back the 
train to the platform ; nor was it in fact so backed ; 
nor did it moye until it started for Bangor. After 
waiting a short time the husband, following the 
example of other passengers, alighted, without 
any request to the defendants' servants to back 
the train or any communication with them. The 
wife, standing on the iron step of the carriage, 
took both his hands and jumped down, and in 
doinff so strained her knee. There was a foot- 
board between the iron step and the ground which 
she did not use, but there was no evidence of any 
carelessness or awkwardness on her part in the 
manner of descent. In an action brought for the 
injury: — Hdd (per Byles, Mellor, Montague 
Smith, and Hannen, JJ., Keating, J., dissenting), 
afiSrming the decision of the Court below, that 
there was no evidence for the jurv of negligence in 
the defendants, and that the accident was entirely 
the result of the plaintiffs' own acts. — Foy v. Lon- 
don, Brighton, and South Coaet Railway Company 
< 18 G. B. (N.S.) 225) commented on. 8iner and 
Wife v. The Great Western Railway Gomfant 

L117 

TBTTSTES— Minister's stipend— Payment out of 
pew rents - - - - BS 
See Churcbwardens. 



IT8A0B OF STOCK KXCHAlffOE : See Custom op 
Stock Exchange. 

YALTTATIOV — ^Money had and receive 1 — Mis- 
take .... 189 
8m Mistake. 

WABBAHTT— Sale of goods by sample— Implica- 
tion of law - - - - 49 
See Implied Warranty ok Sale bt 
Sample. 

WATES — Abstraction— Infringement of right — 
Damage - - - - 4S 

See Infringement of Right. 

Support of Iand->Conveyance of land — ^De- 
rogation from grant - - 248 
See Support from Subterranean Water. 

WILL— Construction— Estate tail by implication 
See Estate Tail by Implication. [141 

WILLS ACT, s. 33— Probate duty . . 87 

See Probate Duty. 

W0BD8—*' As secretary" - - - lOZ 

See Signature in Representative Cha- 
racter. 

"Landed" - - - - 260 

See Harbour Tolls. 

" Oats or other lawful merchandise " 7S 

See Full and Complete Cargo. 



"Plying for hire" 

See Hackney Carbuge. 
^ " Promoters" - 

See " Promoters." 
■ " Public street or road " 

See Hackney Carriage. 
"Street or place" 

See Hackney Carriage. 
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For RcgulsD Generales under the Judgments Extension Act, 1868, See Law Bep. 4 Q.B. 739. 
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